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TAXABILITY OF STOCK DIVIDENDS AS INCOME 


T the formation of a corporation, five thousand shares of its 
stock, each of a par value of $100, were issued for $500,000. 
The business of the corporation was successfully conducted; some 
of its profits were distributed from time to time to its stockholders, 
and the balance was carried to surplus account; its net assets came 
to be worth $1,000,000, so that it had a capital of $500,000 and a 
surplus of $500,000; the directors believed it wise not to distribute 
this surplus to the stockholders, but to retain it permanently in the 
business; they therefore paid a stock dividend of 100 per cent. 
Thus the surplus was capitalized. A fund out of which dividends 
might have been paid to the stockholders at the discretion of the 
directors became part of the corporate capital, and so a part of 
funds out of which dividends might never be paid. 

Before the payment of the stock dividend, the book value of 
each share was $200. After the payment of the stock dividend, 
the book value of each share was $100. Before the dividend, a 
stockholder had, say, one hundred shares; each of these shares had 
a book value of $200, so that the total book value of his shares was 
$20,000. After the dividend, this stockholder has two hundred 
shares; each of these shares has a book value of $100, so that the 
total book value of his shares remains at $20,000. The stock- 
holder has precisely the same fractional interest in the corporate 
undertaking that he had before. It is obvious that the book value 
of a stockholder’s holdings cannot be increased a penny by a stock 
dividend. 
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From this, many a man in the street leaps to the conclusion that 
a stock dividend is not income. A two-dollar bill, he says, has been 
exchanged for two one-dollar bills. This is superficial, — the prob- 
lem is declared closed before it has been opened. 

After Eisner v. Macomber, the recent decision of the Supreme 
Court on this matter, was handed down, the stocks of many corpor- 
ations which were likely to declare stock dividends rose in market 
value. It may well be that the market value of a stockholder’s 
holdings, as distinguished from their book value, is increased by 
a stock dividend. This result is produced by a number of con- 
siderations operating upon the minds of persons who buy stocks, 
of which the following may be mentioned: 

1. The market value of a stock is determined only partly by the 
asset or book value; the amount of dividends which is being paid, 
or which is likely to be paid in the near future, determines the rate 
of return which a stockholder may expect, and the rate of return is 
an influential factor in determining market value. A belief that 
the directors are soon to increase the amount of dividends will usu- 
ally cause the market value of the shares to increase. Now the 
financial history of corporations shows that, after a stock dividend 
is declared, the cash dividends thereafter declared (on the increased 
amount of stock outstanding) will usually total more than the cash 
dividends theretofore declared. Thus the stockholder with one 
hundred shares may have been receiving $8.00 a year per share, or 
a total of $800; after the stock dividend the rate of cash dividend 
on his two hundred shares is likely to be better than $4.00 a share. 
Thus the declaration of a stock dividend is a circumstance which 
frequently produces the same result as is produced when, for any 
other cause, a belief becomes current that an increase in the divi- 
dend rate is at hand. 

2. Persons become accustomed to see a share of stock of a par- 
ticular corporation sell around $200. When a share of that cor- 
poration is to be had at $110, there are many persons who do not 
analyze the matter but feel that they are now getting a share at 
much less than the normal value. And there is a surprisingly large 
number of persons who before the stock dividend would have been 
afraid to buy a share of stock at $200, because the stock was at 





1 U.S. Sup. Ct., October Term, No. 318 (March 8, 1920). 
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a dizzy height and might have a great fall, and yet, after the stock 
dividend, would feel quite safe in buying two shares of the stock a 
$110 a share. . 

Even if, however, the market value of a stockholder’s holdings 
is increased by a stock dividend, the government did not purport 
to measure the tax by this increase in market value. The tax was 
not a tax on the difference between the market value of a stock- 
holder’s holdings before and after the payment of the dividend; 
under the Revenue Act of 1916 it was a tax on the whole cash value 
of the stock issued as a dividend. Thus if we assume that the stock 
sold, before the stock dividend, at $200 a share, and that it sold, 
after the stock dividend, at $110 a share, the stockholder who had 
one hundred shares of a total market value of $20,000 and now has 
two hundred shares of a total market value of $22,000, would be 
subjected to a tax, not on $2000, but on $11,000. These considera- 
tions of market value, therefore, are not a legitimate basis for the 
tax which Congress imposed. 

Assume that, in a particular case, there was no increase even in 
the market value of a stockholder’s holdings (and this was the fact 
in Eisner v. Macomber). This brings us back to the argument that 
the stock dividend is not income, because its payment does not cause 
an increase in the stockholder’s wealth. 

Reflection will show that there is nothing in this argument. 

A taxpayer is employed by a solvent corporation which promptly 
pays its debts. He receives his weekly wage of $50 at one o’clock 
on each Saturday, when his week’s work is done. He is not $50 
richer at one o’clock than he was at 12:59. He has been growing 
richer throughout the week as he was earning the $50. When he 
received the $50 he exchanged a right for cash. Possibly the cash is 
worth a little more than the right—it is comforting to have the cash 
in hand — but the difference in the case supposed is very slight. 
No one would claim that the government may tax as income only 
the difference between the $50 and the value of the right at 12:59. 

Take the case of a cash dividend. If the corporation with a 
capital of $500,000 and a surplus of $500,000 pays a cash dividend 
of $100 a share, the book value of the shares drops from $200 to 
$100 a share. Instead of one hundred shares of a total book value 
of $20,000, the stockholder now has $10,000 cash, and one hundred 
shares of a total book value of $10,000. His wealth has not been 
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increased by $10,000, and yet no one disputes but that the Govern- 
ment may tax the whole $10,000 cash dividend as income. 

There is one case in which a person’s wealth is increased by the 
amount which he receives. That is when something is given to him. 
If $1000 is given to him, he is worth $1000 more the instant it is 
received than he was the instant before the receipt. But Congress 
itself has expressly declared that gifts are mot income. 

It is not profitable to multiply examples. It may well be that a 
stock dividend is income, although the taxpayer’s wealth is not 
increased at the moment of its receipt. 

In Pollock v. Farmers’ Loan & Trust Co.? the court held, inter 
alia, that taxes upon returns from investments of personal property 
were direct taxes and that Congress could not impose such taxes 
without apportioning them among the states according to popu- 
lation, as required by Article I, section 2, clause 3, and section 9, 
clause 4, of the Constitution. Thereafter the Sixteenth Amend- 
ment was passed providing that ‘‘The Congress shall have power 
to lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several states, and without re- 
gard to any census or enumeration.” In the Revenue Act of 1916 
Congress declared that “the term ‘dividends’ as used in this title 
shall be held to mean any distribution made or ordered to be made 
by a corporation . . . out of its earnings or profits accrued since 
March first, nineteen hundred and thirteen, and payable to its 
shareholders, whether in cash or in stock of the corporation . . . 
which stock dividend shall be considered income, to the amount of 
its cash value.” * In Eisner v. Macomber the Supreme Court de- 
cided, four judges dissenting, that Congress could not constitu- 
tionally tax stock dividends as incomes. Mr. Justice Pitney de- 
livered the opinion of the majority. Mr. Justice Brandeis delivered 
the principal dissenting opinion. 

What is the proper mode of approach for the Supreme Court in 
dealing with the constitutionality of an act of Congress? We do 
not open any discussion of that great question. If the question 
were new, it might be urged that the court should interpret the 
Constitutional provisions to the best of its ability, uninfluenced by 
any interpretation which Congress may have made, and should 


2 158 U. S. 6or (1895). 
3 39 Stat. AT L. 757. 
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sustain or reject acts of Congress according as they conformed or 
did not conform to the Constitution so judicially interpreted. But 
the question is not a new question; the Supreme Court has re- 
peatedly stated that, since it is dealing with the act of a codrdinate 
branch of the government, it will pay great respect to the legis- 
lative interpretation of the Constitution, and that no act of Con- 
gress will be declared unconstitutional if it is consistent with any 
reasonable interpretation of the Constitution. Our question there- 
fore becomes this: Was this provision in the Revenue Act of 1916 
consistent with any reasonable interpretation of the Constitu- 
tional provisions mentioned above? 

We should note at once the different methods of taxation which 
Congress has employed and now employs in taxing trusts, partner- 
ships, and corporations. A trustee takes in the trust income, and 
distributes the net income to beneficiaries. Here are two acts, — 
the receipt of income by the trustee, and the receipt of the net in- 
come by the beneficiaries from the trustee. Conceivably Congress 
might have enacted that the trustee should be taxed upon his re- 
ceipt of income, and then that the beneficiaries should be taxed 
upon their receipt of net income from the trustee. In a business 
sense, this would obviously be double taxation, and Congress has 
not seen fit to make such enactment. As the law now stands, the 
trustee (under the kind of trust most commonly found, where it is 
the duty of the trustee to distribute income periodically) simply 
files an information return, no tax is assessed to him upon his 
receipt of income, but a tax is assessed to the beneficiaries upon 
their distributive shares of the net income, whether the income has 
in fact been distributed or not. Similarly with partnerships. The 
present law provides that “individuals carrying on business in 
partnership shall be liable for income tax only in their individual 
capacity. There shall be included in computing the net income of 
each partner his distributive share, whether distributed or not, of 
the net income of-the partnership for the taxable year.” That is, 
Congress does not treat the partnership as.an entity separate from 
the partners, and tax it upon the receipt of income, and then also 
tax the members upon their receipt from that entity of their shares 
of net income. Congress adheres to the common-law conception 
that a receipt by a partnership is a receipt by the persons who are 
members of that partnership. 





890 HARVARD LAW REVIEW 


But it is otherwise with a business carried on by a corporation. 
Here there is double taxation. The corporation is taxed upon its 
income and then the stockholders are taxed (under the present law, 
for surtax purposes only) upon their receipt of income from the 
corporation. ‘The stockholder is a different legal unit from the 
corporation, and Congress is “at liberty to treat the dividends as 
coming to him ab extra, and as constituting a part of his income 
when they came to hand.”’* Thus, a dividend paid to a stock- 
holder, even out of earnings which the corporation had made prior 
to March 1, 1913, may, if Congress sees fit, be treated as taxable 
income of the stockholder. If that which was part of the corporate 
earnings (remaining after corporate taxes have been paid) is passed 
on to the stockholder, the asset received is taxable income to the 
stockholder. | 

Note again the words of the Revenue Act of 1916. ‘“‘The term 
‘dividends’ as used in this title shall be held to mean any distribu- 
tion made or ordered to be made by a corporation . . . out of its 
earnings or profits accrued since March first, nineteen hundred and 
thirteen, and payable to its shareholders, whether in cash or stock 
of the corporation.” > (The words of the Revenue Act of 1918 are, 
“‘A dividend paid in stock of the corporation shall be considered 
income to the amount of the earnings or profits distributed.”’) ® 

But, when the directors of a corporation pay a stock dividend 
they do not distribute corporate earnings. No part of the cor- 
porate assets passes from the control of the corporation to the 
control of the stockholder. | 

The nature of the transaction is the very opposite to a distribu- 
tion of earnings. Dividends can only be paid out of surplus, — 
they must not be paid out of, and hence impair, the capital. So 
long as there is a surplus there is a fund out of which dividends may 
be paid at some future time in the discretion of the directors, and 
out of which a court may order dividends to be paid, if the directors 
abuse their discretion. So long as there is a surplus, there is a 
possibility of dividends. When a stock dividend is paid, that which 
was surplus becomes capital. A fund available for dividends is 
converted into a fund not available for dividends. The payment 





4 Lynch »v. Hornby, 247 U. S. 339, 344 (1018). 
§ 39 Stat. AT L. 757. 
6 4o Start. AT L. 1059. 
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of a stock dividend is not only not a present distribution of earn- 
ings, but it destroys all possibility of a future distribution therefrom. 

The payment of the stock dividend does not give to the stock- 
holder as against the corporation any right which he did not have 
before. On the contrary, the rights of the stockholder are dimin- 
ished and the rights of the corporation are increased. By the 
capitalization of surplus, corporate control of the assets is per- 
petuated. Ifa court should order directors to distribute corporate 
earnings, it would be a mockery for the directors to pay a stock 
dividend. 

Mr. Justice Brandeis, however, argued, in effect, as follows: 
The payment of a stock dividend, in business substance, includes 
two transactions: (1) the payment of a cash dividend by the cor- 
poration to its stockholders, and (2) the return of that cash to the 
corporation for further stock. 

It is submitted that the constitutionality of the provision in 
question cannot properly be sustained on this ground. A corpora- 
tion has no authority to pay a cash dividend out of surplus, and 
make it a condition that the cash be returned in payment for 
new stock. Once the asset has passed from the control of the cor- 
poration to the control of the stockholder, it is wholly for the 
stockholder to decide what he will do with it. It is true that the 
corporation may accompany its declaration of a cash dividend with 
an attractive offer to subscribe to a further issue of stock, but it 
must permit the stockholder to assign his right to take advantage 
of this attractive offer. The corporation must really let go of the 
cash. It may at the same time bid to get the cash back again, but 
it will be exposed to competition with all other legal units who 
seek the stockholder’s cash. The stockholder, with the cash in 
hand, is master. He may prefer another investment, or he may 
feel the need of using the cash to pay his income taxes and debts, 
or he may spend the cash in the pursuit of happiness. 

The financial history of corporations shows that under such cir- 
cumstances there ,is usually a lively market in the “rights,” and 
there could be no such market if there were not stockholders who 
did not choose to return the cash to the corporation. Even if the 
corporation gets back an amount of cash equivalent to that paid 
out, it does not at all follow that it is getting it back from the 
persons to whom it was paid (and sometimes it happens that the 
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directors were, in fixing the terms, too optimistic about the at- 
tractiveness of the rights, and that rights are not exercised either 
by the stockholder or any assignee). 

In Tax Commissioner v. Putnam’ the court decided that a stock 
dividend was income (even though the surplus which was thus 
capitalized had been earned before the pertinent amendment to 
the state constitution became effective). The legislature had 
simply subjected “dividends” to taxation as income, and had not 
declared that this term should include stock dividends. Therefore 
on this point (there were other points before the court raising con- 
stitutional questions), the primary question was one of the con- 
struction of a statute. Prior to that time, the court had had occa- 
sion to consider whether a stock dividend was capital or income, 
and had persistently held it was capital. The prior cases had, to 
be sure, dealt with questions between life tenants and remainder- 
men, but lawyers had grown accustomed to thinking of stock 
dividends as capital and not income, and this was important in 
determining what the legislature had in mind when it said that 
‘“‘ dividends” should be taxed as income. Moreover, taxation stat- 
utes are to be strictly construed. As the question before the court 
was one of statutory construction, one would have expected the 
court to decide that it was not clear that the legislature had intended 
to tax stock dividends as income. In Towne v. Eisner ® a similar 
question was presented, the Income Tax Law of 1913 not expressly 
declaring stock dividends to be income, and the court unanimously 
declined to sustain the government’s contention that a stock divi- 
dend was taxable as income under that law. But the Massachu- 
setts court decided (the decision was made prior to the decision in 
Towne v. Eisner) that a stock dividend was income under the 
Massachusetts Income Tax Law of 1916. Mr. Chief Justice Rugg 
said: “The substance of the transaction is no different from what 
it would be if a cash dividend had been declared with the privilege 
of subscription to an equivalent amount of new shares.” ® 

This statement is opposed to the decisions of the Massachusetts 
court itself in cases arising between life tenant and remainderman. 
Conceding that there may be some adequate basis for a court, in 







































7 227 Mass. 522, 116 N. E. goq (1917). 
8 245 U. S. 418 (1918). 
8 227 Mass. 522, 535, 116 N. E. 904 (1917). 
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declaring what is income, to lay down one rule as between life 
tenant and remainderman, and to lay down the opposite rule be- 
tween the government and a taxpayer, that adequate basis cannot 
be that the business substance of a transaction is one thing when 
the question is between life tenant and the remainderman, and is 
the opposite thing when the question is between the government 
and a taxpayer. Business substance is business substance. It is 
therefore profitable on this question of business substance to look 
. at the pertinent Massachusetts cases arising between life tenant 
and remainderman. 

Rand v. Hubbell.” A corporation had voted to allow each stock- 
holder to subscribe to additional shares. The directors declared a 
cash dividend just sufficient to pay the subscription price, ‘the 
dividend to be applied by the stockholders in payment for the new 
stock created.” Each stockholder received a check for the amount 
of his dividend, and immediately exchanged the check for a cer- 
tificate of stock; the checks were then destroyed. The court said: 
“No money was ever paid, or intended to be paid, by the corpora- 
tion to any stockholder. The declaring of the dividend in cash, 
and the giving of checks therefor, were mere forms,” and it held 
that the dividend must be treated as a stock dividend. ) 

Hyde v. Holmes." A corporation had given to each stockholder 
the right to subscribe to additional shares. The directors declared 
a cash dividend just sufficient to pay the subscription price. “It 
was undoubtedly expected that many if not most of the stock- 
holders would exercise their option by subscribing.” But the court 
declined to treat this as a stock dividend, saying, “Every stock- 
holder could take the money and use it as he chose.” 

Smith v. Coiting.” A Massachusetts trust company was pro- 
hibited by law from issuing stock dividends. It gave to each stock- 
holder the right to subscribe to additional shares. The directors 
declared a cash dividend just sufficient to pay the subscription 
price, ‘which stockholders may apply if they so desire in payment 
of new stock.” A trustee received the cash and applied it in pay- 
ment of new stock. The court declined to treat this as a stock 
dividend and made the trustee accountable to the life tenant for the 
cash received. The court said: 





10 115 Mass. 461 (1874). 1 198 Mass. 287, 84 N. E. 318 (1908). 
2 231 Mass. 42, 120 N. E. 177 (1918). 
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“Tt is plain that the distribution cannot be deemed as comprising both 
stock and cash, a stock dividend to share owners who chose to take 
stock, and a cash dividend to those who chose to take money. . . . Nor 
can the dividend be called a mere form as in Rand v. Hubbell, 115 Mass. 
461, 477, where the directors voted, that the dividend must be applied 
in payment for new stock simultaneously created. The money having 
been deposited in a national bank, separate warrants were sent to the 
stockholders respectively entitled extra dividend warrant, and stock 
subscription warrant, which they could indorse if they elected to take 
stock, or use the dividend warrant if cash was preferred. A stockholder 
accordingly had the option to use either warrant, and he was not bound 
legally or morally to take stock rather than cash in payment.” 


Where a corporation pays a cash dividend to its stockholders 
and at the same time offers other stock for subscription, if the cor- 
poration really lets go of the cash, so that it is wholly for the stock- 
holder to say whether he will use that cash in subscribing for more 
stock or not, there is a transaction which differs radically in busi- 
ness substance from the payment of a stock dividend. 

If therefore a stock dividend can be treated as income only on 
the ground that it is a distribution of corporate earnings, we should 
conclude that the decision of the majority in Eisner v. Macomber 
was right. Congress cannot by its declaration convert a trans- 
action which is not a distribution of earnings into a transaction 
which is a distribution of earnings. 

If we take a literal construction of the Act of 1916, these con- 
siderations would end the discussion. For Congress did not make 
a general declaration that stock dividends should be taxable as 
income. It said that “dividends” shall be held to mean “any 
distribution . . . by a corporation . . . out of its earnings... 
whether in cash or in stock of the corporation . . . which stock 
dividend shall be considered income.” A demonstration that a 
stock dividend is not a distribution of earnings makes this enact- 
ment, literally construed, abortive so far as stock dividends are 
concerned. But such a construction is unduly strict. Congress 
had shown plainly what result it intended to reach, and the statute 
ought to be given the same effect as though Congress had declared 
that stock dividends should be taxable as income, and had said no 
more. Mr. Justice Pitney gave this effect to the statute. 





3 231 Mass. 42, 46, 120 N. E. 177 (1918). 
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This brings us to the great question: May the word income 
reasonably be construed as broad enough to include stock divi- 
dends under any circumstances? Our answer would be in the 
affirmative, and would be based on the following propositions: 
(1) capital increment may be taxed as income; (2) so far as a stock 
dividend capitalizes earnings made during the taxpayer’s owner- 
ship of the stock (upon which the dividend is paid), it is predicated 
upon facts showing an increment in the stockholder’s capital, and 
the payment of the dividend furnishes a proper basis for taxing 
such increment. We will consider these two propositions. 
(1) Capital increment may be taxed as income. 

In Tebrau (Johore) Rubber Syndicate, Limited v. Farmer “ the 
Court of Session held that a profit made by a company through 


the purchase and sale of property was not taxable. Lord Salvesen 
said: 


“T am unable to distinguish the position of the appellants from that of a 
person who acquires a property by way of investment and who realizes 
it afterward at a profit. It is well settled that in such a case the profit 
is not part of the person’s annual income liable to be assessed for income- 
tax but results from an appreciation of his capital. No doubt if it is part 
of his business to deal in land or investments, any profits which in the 
course of that business he realizes form part of his income; but the mere 
fact that a person or company has invested funds in the purchase of an 
estate which has subsequently appreciated and so has realized a profit 
on his purchase does not make that profit liable to assessment.” 


The court was construing acts (the first of which was 5 & 6 Vict. 
c. 35) taxing “annual profits or gains arising or accruing to any 
person . . . from any kind of property.” 

Gray v. Darlington.” Congress enacted in 1867 that a tax should 
be paid “annually upon the gains, profits and income of every 
person . . . derived from any kind of property . . . In estimat- 
ing the gains, profits, and income of any person, there shall be in- 
cluded . . . profits realized within the year from sales of real 
estate purchased within the year, or within two years previous to 
the year for which income is estimated . . . and all other gains, 
profits, and income derived from any source whatever.” Dar- 

4 [1910] S. C. 906, ort. 


18 rs Wall. (U. S.) 63 (1872). - 
6 14 Stat. aT L. 477, 478. 
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lington bought bonds in 1865 and sold them in 1869 at a profit. 
The court held that he was not taxable on this profit. Mr. Justice 
Field said: 


“The advance in the value of property during a series of years can, in 
no just sense, be considered the gains, profits, or income of any one par- 
ticular year of the series, although the entire amount of the advance be - 
at one time turned into money by a sale of the property. The statute 
looks, with some exceptions, for subjects of taxation only to annual gains, 
profits and income. . . . Mere advance in value in no sense constitutes 
the gains, profits, or income specified by the statute. It constitutes and 
can be treated merely as increase of capital.” !” . 


Hays v. Gauley Mt. Coal Co.® The Corporation Tax Act of 1909 
(effective January 1, 1909) levied an excise tax based upon “the 
entire net income . . . received” by each corporation during the 
period stated. A corporation bought shares of stock before 1909, 
and sold them at a profit in 1911. A tax was assessed to it on that 
proportion of the profit which had accrued since January 1, 1909. 
The Circuit Court of Appeals held this tax to be invalid, relying 
upon Gray v. Darlington. But the Supreme Court unanimously 
held the tax to be valid. Mr. Justice Pitney pointed out the differ- 
ences in the language of the statute of 1909 from that of the statute 
of 1867 and said: 


“Since the conversion of capital often results in gain, the general pur- 
pose of the Act of 1909 to measure the tax by the increase arising from 
corporate activities together with the income from invested property 
leads to the inference that that portion of the gross proceeds which repre- 
sents gain or increase acquired after the taking effect of the act must be 
regarded as ‘gross income.’”’ ! 


In all three cases, the courts were dealing with the construction 
of statutes, — no constitutional question was presented. But the 
decision in Hays v. Gauley Mt. Coal Co. (which was a decision by a 
unanimous court) settles the point that the word income is a word 
which is sometimes used in a sense broad enough to include “‘capi- 
tal increment.” Therefore, if Congress enacts that the capital in- 





17 15 Wall. (U. S.) 63, 65, 66 (1872). 
18 247 U.S. 189 (1918). 
19 Ibid., p. 193. 
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creases of a taxpayer (occurring since the Sixteenth Amendment 

became effective) shall be taxed as part of his income, the court 

should sustain the enactment. 

(2) So far as a stock dividend capitalizes earnings made during the 
taxpayer's ownership of the stock (upon which the dividend is 
paid) it is predicated upon facts showing an increment in the 
stockholder’s capital, and the payment of the dividend furnishes 
a proper basis for taxing such increment. 

Suppose a taxpayer bought one hundred shares of the common 
stock of the United States Steel Corporation at $50 a share, and 
after several years sold it at $100 a share. He has made $5000, 
but he is not worth $5000 more the instant after he made the sale © 
than he was the instant before. His capital — the one hundred 
shares of stock — has been increasing in value over a period of 
time. When he realizes his profit, the law fastens upon that act 
as a proper basis for taxing him upon the capital increment that has 
occurred up to that time. There is a pause, a rest, a taking account 
of what has happened up to date. 

Unless the court is prepared to say that Congress may not tax 
capital increment as income, a taxpayer who receives stock as a 
dividend and sells it becomes liable to a tax upon: the proceeds. 
Mr. Justice Pitney states in his opinion in Eisner v. Macomber that 
the stockholder would be so taxable. 

’ Therefore our problem narrows to this: Can capital increment 

constitutionally be taxed as income only when the capital has been 

sold? There is nothing in the nature of things which justifies such 

a limitation. 

The payment of a stock dividend capitalizes surplus. Assume, 
for a moment, that the taxpayer to whom the dividend was paid 
had owned the stock on which the dividend is paid throughout the 
period during which the corporation earned the surplus which is 
now capitalized. As the corporation was earning the surplus, the 
value of the taxpayer’s capital — his shares of stock — gradually 
increased. The payment of the stock dividend was legally per- 
missible only because such surplus had been accumulated. As the 
stock dividend is predicated upon facts showing a capital increment 
to this taxpayer, and as the payment of such dividend changes his 
rights, both formally and in business substance, it would not be 
unreasonable for Congress to enact that there shall be a pause, a 
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rest, a taking account of the increment in the taxpayer’s capital 
which has occurred up to date. 

In many, if not most, cases there would, however, have been 
some changes in the ownership of the stock upon which the divi- 
dend is declared during the period when the surplus, now capi- 
talized, was being earned. This greatly complicates the matter. 
Suppose a corporation had been accumulating a surplus from 
March 1, 1913, to January 1, 1919, and some of its stock was held 
by A throughout that period, and was sold by A to B on January 1, 
1919, and shortly afterwards a stock dividend was paid to B. 
When A sold to B, he would be taxed on the proceeds, less the value 
of the stock.on March 1, 1913. His profit so determined would 
probably not exactly coincide with his share of the corporate sur- 
plus earned in that period, although the amount of such surplus 
would be an influential factor. But the important point is that he 
would be taxed on the capital increment which had occurred up to 
the time of sale, under a rule which Congress has seen fit to lay 
down. Now if B is taxed on the full amount of the stock dividend 
(either on its cash value, as prescribed by the Act of 1916, or on its 
par value, as prescribed by the Act of 1918), he will be taxed on an 
increment which has not occurred to his capital. And Congress 
could not constitutionally enact that B shall be taxed as a part of 
his income for an increase which occurred to the capital of A. 
When A sold to B, there was a pause, a rest, a taking account of the 
capital increment up to date. B can therefore only be taxed on the 
capital increment which occurred after the date when the capital 
passed into his ownership. 

In Eisner v. Macomber a stock dividend was declared based 
partly upon earnings before March 1, 1913, and partly upon earn- 
ings made after that date. The government sought to tax the 
stock dividend only to the extent that it was based upon earnings 
made after March 1, 1913. The record states that on March 4, 
1916, Mrs. Macomber owned the stock (upon which the stock 
dividend in question was paid), but the record is silent as to the 
date of her acquisition of that stock. If she wished to object to 
the tax on the ground that the tax was assessed in part upon the 
capitalization of earnings made prior to her acquisition of stock, 
it was incumbent upon her to allege and prove that such was the 
fact. 
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It is submitted that Congress had the constitutional power, under 
the Sixteenth Amendment, to tax as income to a taxpayer the par 
value of stock received by him as a dividend to the extent that the 
surplus capitalized by such dividend was earned (1) subsequent to 
March 1, 1913, and (2) during the ownership by this taxpayer of 
the stock upon which the dividend was declared. The tax claimed 
by the government in Eisner v. Macomber was within this rule. 

To sustain a,tax assessed to a taxpayer on a stock dividend paid 
to him only to the extent that it capitalizes surplus earned during 
that taxpayer’s ownership (of the stock upon which the dividend 
is paid), would be to sustain the Act only with a limitation, but 
the court when it can sustain an Act of Congress only with a 
limitation may well do so, leaving it to Congress to say whether 
it wishes the act, with that limitation, to continue in force. 

For these reasons, and on the facts of the particular case, we 
believe that the result reached by the minority in Eisner v. Ma- 
comber was the right result. 





If we turn from questions of constitutional power to questions 
of what is wise legislation, we should think that a tax on stock 
dividends, within the limits defined above, would not be wise. 

One groans at the thought of a tax the computation of which 
would require not only a determination of how much of the capi- 
talized surplus was earned since March 1, 1913, but also a deter- 
mination of how much of that surplus was earned during the 
ownership of each stockholder of the stock upon which the dividend 

was paid. At present the burden upon taxpayers if twofold, — 
first, to prepare the returns, and second, to pay the taxes. Tax 
returns are already highly complex; a great amount of time has 
to be spent to make accurate returns, and the time so spent is sheer 
economic waste. The complete elimination of stock dividends 
from the subjects of income taxation will tend to simplicity. 

Moreover, Congress may bear in mind that if a cash dividend is 
paid, it is quite likely to be spent. The payment of a stock divi- 
dend, on the other hand, locks up the money, — it makes an addi- 
tion to the permanent capital of the corporation. This is the kind 
of act which ought now to be encouraged. 

Will the government be crippled by the loss of revenue expected 
from the taxation of stock dividends? No. 
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The claim that the decision in Eisner v. Macomber will allow 
corporations to escape taxation on their profits may be dismissed 
as demagogic. The result in no wise affects the taxation of the 
corporations — it only affects the extent of the double taxation 
which comes from first taxing the corporation on its earnings, and 
then taxing the stockholders also because of those earnings. 

Even when reckoned in terms of double taxation, and without 
any change in the law, the ultimate loss, if any, to the government 
ought to be small. The Revenue Law of 1918, and the regulations 
thereunder, contemplate that a stockholder who receives stock as a 
dividend and pays a tax thereon and thereafter sells the stock so 
received shall not be subject to a tax except to the extent that the 
proceeds of sale exceed the par value of the stock received. But 
the regulations also require that a stockholder who receives stock 
as a dividend and pays no tax thereon and thereafter sells the stock 
so received shall be subject to a tax on the entire proceeds, and this 
is confirmed by Mr. Justice Pitney’s statement in Eisner v. Ma- 
comber. ‘This decision simply throws all stock received as a divi- 
dend into the latter class. The tax will accrue, not when the stock 
is received, but when it is sold. The inhibition on stock dividends 
being now removed, they will probably frequently be made, and 
sales of stock received will follow. 

But suppose the stock is not sold. If the stock is given away, 
or passes upon the stockholder’s death to his legatees or next of kin, 
‘no tax is, under the present law and regulations, assessed upon the 
capital increment which has occurred prior to such a transfer. 
And, if the fansferee later sells, he will have a taxable gain or a 
deductible loss according as the proceeds of sale are greater or less 
than the value of the stock when he received it. This is true of 
both shares of stock and all other kinds of capital. Thus, there is 
a great gap in the taxing structure designed to encircle capital 
increment. 

If our taxation laws are to be changed, Congress will seek for 
taxes which cannot readily be passed on to the consuming public. 
The country is awakening to the economic fact that heavy taxes 
on corporate earnings are readily passed on to the consumer — an 
“excess profits” tax suggests the lancing of swollen wealth, but it 
does nothing of the kind and is, instead, probably the greatest 
single factor in the present high cost of living. A tax on capital 





TAXABILITY OF STOCK DIVIDENDS AS INCOME got 


increment is a desirable form of tax, as it cannot readily be passed 
on. Therefore the gap in the taxing structure designed to encircle 
capital increment ought to be closed. 

If a taxpayer acquires capital, and later that capital passes from 
his ownership, at this point there may well be a pause, a rest, a 
taking account of the capital increase which has occurred during 
his ownership of the capital. It should make no difference whether 
the transfer is for a consideration or without a consideration. The 
administration of such a law would be simple, and, if the reasoning 
in this article is sound, it is within the constitutional power of 
Congress to say that the capital increase shall be taxed as income 
whenever the capital that has increased passes into the ownership 
of another. 

If such a change in the law were made, the ultimate loss, if any, 
to the government arising from the decision in Eisner v. Macomber 
would be offset by a substantial gain, for it is to be noted that this 
change would be applicable to increases of all kinds of capital, and 
not merely shares of stock. 

Edward H. Warren. 


Harvarp Law ScHootr, 
CAMBRIDGE, MASSACHUSETTS. 
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RAILWAY VALUATION AND THE COURTS 


I 


HE railways of the country have now secured a statutory rule 
of rate-making, which requires the Interstate Commerce 
Commission to fix such rates as will bring five and a half per cent 
(or at its discretion six per cent) upon the “fair value” of the 
aggregate railway property within a given district. Upon this 
clause the hopes of the financial community are centered. It is to 
bring stability and certainty of return, to restore railway credit, to 
place rigid restraints upon a supposedly hostile regulating body. 
It is to substitute an inflexible rule for an uncertain administra- 
tive discretion. 

Whether or not these hopes are well founded obviously depends 
upon whether the clause does contain a rule which may be applied 
with certainty and precision. Five and a half per cent is definite 
enough, but what is the “fair value” of the railroads? For the 
present it is obvious that the Commission can do little more than 
arbitrarily assign a value to the railway property in each rate dis- 
trict. But for the future “fair value” must be derived from the 
findings of the Commission in its gigantic task of valuing the rail- 
roads of the country under the Valuation Act of 1912. How cer- 
tain and stable a result does this valuation promise ? 

For better or for worse, we must now take it to be settled that 
under our American system of jurisprudence the problem is a con- 
stitutional one, and the Supreme Court the final arbiter. The 
Interstate Commerce Commission will before long complete its 
task of inventorying and appraising every item of railroad property 
in the United States. Field parties are making engineering surveys 
of every mile of track, appraisers are examining land values, 
accountants and experts are digging into historical records and 
corporate accounts. So far as a vast expenditure of money and 
indefatigable zeal can accomplish the task, the facts in the case 
are being brought to light.’ As to findings of fact, it may be assumed 





1 See “Railroad Valuation by the Interstate Commerce Commission,” by H. B. 
Vanderblue, in 34 Quart..J. or Ec. 22. 
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that the conclusions of the commission will be deemed well-nigh 
conclusive, in actual practice if not in legal theory.” But these 
underlying facts constitute merely the raw material out of which 
the final decision must be made. The principles according to 
which the raw material is to be combined must be passed upon by 
the Supreme Court, and must square with the Supreme Court’s 
conception of constitutional theory. 

The object of this paper is to inquire into the premises upon 
which the court’s function, as final court of review in valuation 
cases, must rest. I shall not attempt any detailed analysis of cases, 
nor any voluminous marshaling of economic data. The inquiry 
will lead, necessarily, into an analysis of the nature of the problem 
which will confront the court, and an examination of those decisions 
of the court which will throw light upon its own conception of the 
premises upon which it must act. The inquiry into the nature of 
the relation between the public utility and the community will 
lead to certain conclusions which seem to me to have a practical 
bearing upon some of the problems now agitating the legislature 
and the courts. 

When railroad regulation first became a subject of political and 
legal controversy, the constitutional issue was simple. The rail- 
roads claimed that they were entirely exempt from rate regulation. 
They operated under charters granted by the states, which in so 
many words gave them the right to fix their own passenger and 
freight rates, and these charters were contracts, sacred from the 
touch of state legislatures. Their property was private, they were 
in private business operating for profit, and any state interference 
not specifically authorized in their charter violated those general 
guarantees in the Fourteenth Amendment, the sweeping character 
of which lawyers and courts were just beginning to appreciate. 
The claims on the other side were just as clear cut. The lawyers of 
the anti-railroad forces claimed that any regulation of rates, how- 
ever drastic, was valid. The charter provisions giving the railroads 
power to fix rates meant no more than power to fix rates in accord- 
ance with, or in the absence of, state legislation. And apart from 
charters, the railroad business was a public business, resembling 
in many ways the businesses of trucking, ferrying, carriage driving, 
and the like, which the British Parliament had traditionally regu- 


2 Cf. Van Dyke v. Geary, 244 U. S. 39 (1916). 
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lated. Regulation of railroad rates was therefore a proper legis- 
lative function and quite beyond the jurisdiction of the courts. 
No one ever heard of a British court inquiring whether a schedule 
of rates for wagoners or ferrymen, fixed by Parliament, was reason- 
able. If a legislature fixed unreasonable rates, the people had 
their remedy at the polls, not in the courts. 

In the granger cases,’ in 1876, a majority of the Supreme Court 
sustained to its full extent the popular view. It not only upheld 
the power of the legislature to fix rates, but it declared that the 
legislature alone was the judge of what was a reasonable rate. 
“The controlling fact is the power to regulate at all. If that exists, 
the right to establish the maximum of charge, as one of the means 
of regulation, is implied.” If the rate has been improperly fixed, 
the legislature, not the courts, must be appealed to for the change. 
The argument that the charter protected the corporations against 
rate regulation was met by pointing to the general clause in state 
constitutions reserving the right in the legislature to alter all 
corporate charters. 

One point in this early controversy it is important to understand. 
There is much discussion whether rate fixing is in its nature a 
“judicial” or a “legislative” function. This was a period in 
the history of American jurisprudence when discussions of this sort 
were popular. The separation of powers into executive, legisla- 
tive, and judicial was looked upon as more than a mere differentia- 
tion of functions based upon practical considerations; it was thought 
to be the manifestation of an inherent truth. The pseudo-phil- 
osophy of the period regarded certain governmental acts as in 
their nature judicial, and hence never to be exercised, under the 
constitution, by either the legislative or the executive branch. The 
opponents of legislative rate regulation tried to bring rate fixing 
into this category. At common law, in the absence of legislation, 
a public utility was bound to charge no more than a reasonable 
rate, and if a shipper or a passenger complained of an act of extor- 
tion, it was for the court to decide whether in fact the rate was 
unreasonable. In such a case reasonableness was a judicial ques- 
tion. So much the court in the granger cases readily admitted. 
But it declined to draw the conclusion that a rule of the common 





? Munn ». Illinois, 94 U. S. 113 (1876); Chicago, B. & Q. R. Co. ». Iowa, 94 U. S. 
155 (1876); Peik v. Chicago, etc. Ry. Co., 94 U. S. 164 (1876); and cases following. 
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law, leaving to the courts the issue of reasonableness, could never 
be changed by the legislature. Chief Justice Waite pointed out 
that as soon as the legislature had changed this common-law rule 
by substituting a specific schedule of rates, reasonableness ceased 
to be an open question on which courts could pass. Potentially, 
rate regulation was a legislative question; it was merely by default 
of the legislature that the courts had anything to do with it. 

If the matter had rested there, the constitutional history of rate 
regulation would have been brief. If a legislature had uncontrolled 
power over railroad rates, it could delegate this power to an ad- 
ministrative tribunal, and make the decision of that tribunal con- 
clusive on all questions of reasonableness. The courts would have 
nothing to do with the matter. But the railroads represented 
immense property investments. The granger legislation aroused 
bitter political passions, and grave fears among those who believed 
that the welfare of the country depended upon the security of prop- 
erty. In case after case, as it came before the Supreme Court, the 
leaders of the bar appealed to the court not to leave the vast in- 
terests of private stockholders at the mercy of radical state legis- 
latures. To have withstood this appeal would have been utterly 
inconsistent with the individualistic spirit which pervaded American 
jurisprudence in the latter part of the nineteenth century. Some 
method must be devised by which the courts could check the 
assaults of western legislatures upon established property rights. 
The court obviously could not go back on its decision in the granger 
cases, and hold that railroads were completely free from legislative 
interference. The principle was too firmly established in the prece- 
dents. The problem was to find some midway course which would 
preserve the power of regulation, but would put a reasonable check 
on the exercise of that power, when it attempted to cut too drasti- 
cally into property values. 

How the Supreme Court, in the series of cases culminating in 
Smyth v. Ames,‘ finally hit upon what seemed a solution of this 
problem, is a familiar story. When Munn v. Iilinois® was before the 
court, the juristic development of the Fourteenth Amendment was 
still in its infancy. Only four years before, in the Slaughter House 
cases,® the court had seemed reluctant to extend its protection to 
other classes than to Negroes. To hold that a statute on a subjéct 


4 169 U.S. 466 (1898). © 94 U.S. 113 (1876). © 16 Wall. (U.S.) 36 (1872). 
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which was in its nature legislative, conferring power which the Brit- 
ish Parliament had traditionally exercised, and in which the forms 
of due process were observed, was lacking in due process, would at 
that time have seemed a bold step for the court to take.. Where 
the legislature had delegated its power to a commission, and made 
the decision of that commission final, there was at least a possible 
argument that the railroad was deprived of its traditional right to 
due process by judicial inquiry.” But where the legislature itself 
fixed fares directly, or where a commission fixed rates under a law 
which provided for a judicial review, there were obvious difficulties 
in holding that the state was acting without due process. 

The argument which finally prevailed, rested on the analogy 
of the law of eminent domain. If the federal government were to 
take physical possession of a railroad, obviously it would be neces- 
sary under the Fifth Amendment to pay just compensation. If 
instead of taking possession it issued an order compelling the rail- 
road to give the use of its property to the public free of charge, 
this would virtually be taking the property for public use without 
just compensation. If it allowed the railroad to receive compensa- 
tion for its.services, there would still be a question for the court 
whether the compensation was just. It required, perhaps, a slight 
wrench to make a doctrine which required the government to pay 
just compensation, serve the purpose of requiring the government 
to permit the railroads to collect just compensation from their pa- 
trons; but the matter was never very minutely inquired into. An- 
other difficulty also had to be overcome. The cases that came up 
to the Supreme Court involved state laws, not federal laws. There 
is no clause in the Constitution expressly forbidding a state to take 
property for public use without just compensation. It was neces- 
sary to go a step further, and hold that to take property without 
making what the Supreme Court thought to be just compensation, 
was to take it without due process of law, and this even where the 
forms of due process were faithfully adhered to. 

Through this difficult pathway the court had to find its way, 
and it is no wonder that its progress was slow and hesitating. It 
threw up a kind of ballon d’essai in 1886, in the form of a dictum 
that ‘‘under pretense of regulating fares and freights, the State can- 
not require a railroad corporation to carry persons or property 





7 Chicago, etc. Ry v. Minnesota, etc. Ry. Co., 134 U. S. 418 (1890). 
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without reward; neither can it do that which in law amounts to a 
taking of property for public use without just compensation, or 
without due process of law.” * The following year it still expressed 
a doubt whether “it would under any circumstances have the 
power” to hold a state rate regulation void on the ground that it 
was confiscatory.° A year later the ballon d’essai of 1886 was 
again thrown out.!? But in 1892 the court was still in doubt 
whether it could ever hold that a rate fixed by the state legislature 
was unreasonable." 7 

Before pursuing this germinating theory to its full bloom in 
Smyth v. Ames, it is instructive to notice that in its earlier period 
of growth it was not without a rival. One member of the court, 
Justice Harlan, made valiant efforts to swing the court over to 
another theory, which would accomplish the same general result 
of limiting without abrogating the regulating power of the state. 
Justice Harlan participated in his first rate case in 1882." In that 
case he voted with the majority in holding that the rate law in 
question was constitutional. But he filed a concurring opinion in 
which hé developed a constitutional theory which would put a 
clear limit on the regulating power. The railroad’s charter, he said, 
gave the railroad directors the power to fix “such rates of toll . . . 
as they shall by their by-laws determine.” In view of the common- 
law history of public callings this must mean, he pointed out, “such 
reasonable rates of toll.” The corporation had, therefore, a charter 
right through its directors to fix reasonable rates; they had no 
charter right to fix more than reasonable rates. A statute which 
merely regulated rates down to the level of reasonableness did not 
infringe their charter right, but a statute which reduced rates be- 
low the level of reasonableness was an infringement of charter rights 
which, under the principle of the Dartmouth College case, would 
be invalid under the contract clause of the Federal Constitution. 
And whether or not this charter right had been infringed was 
necessarily a judicial question, not a legislative one. 

Here were two alternative theories, which seemed to achieve the 
result the court was groping for. Each left the power to regulate in 


8 Stone v. Farmers’ Loan and Trust Co., 116 U. S. 307, 331 (1886). 
9 Dow 2. Beidelman, 125 U. S. 680, 691 (1888). 

10 Georgia R. R. & Banking Corp. v. Smith, 128 U. S. 174 (1888). 
1 Budd v. New York, 143 U. S. 517, 548 (1892). 

% Ruggles v. Illinois, 108 U. S. 526 (1883). 
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existence, and each established, without any very violent stretch 
of legal reasoning, a means of judicial protection against abuse of 
the power. In Stone v. Farmers’ Loan and Trust Co.," in 1886, the 
two theories seemed to come into sharp conflict. This was the 
case in which Chief Justice Waite sent up his first ballon d’essat 
under the Fourteenth Amendment. The statute in question 
authorized the railroad commission to reduce rates ‘‘so as to allow 
a fair and just return on the value of such railroad.” Under the 
eminent domain analogy this was precisely what the railroad was 
entitled to receive. Justice Harlan, however, dissented from the 
decision, pointing out that the statute might authorize a reduction 
below the level of reasonableness, so long as a fair return on the 
“value” was allowed. But there was no necessary conflict between 
the two theories. A slight modification of Justice Harlan’s con- 
ception of reasonableness would bring them into harmony. In Budd 
v. New York,™ in 1892, the rate regulation was sustained on the 
ground that “the records do not show that the rates fixed by the 
statute are unreasonable, or that property has been taken without 
due process of law.”’ In the Texas rate cases of 1894," a unanimous 
court held that the rates fixed by the state were unconstitutional. 
There is only one opinion, and it appears to go on both the contract 
theory of Justice Harlan and the property theory of Chief Justice 
Waite. In discussing a preliminary jurisdictional question, Justice 
Brewer points out that it is an open question for the court to con- 
sider whether “there is not implied in the grant of the right to 
construct and operate, the grant of a right to charge and collect 
such tolls as will enable the company to successfully operate the 
road and return some profit to those who have invested their 
money in the construction.” And a little later he says: 


“Tf the state were to seek to acquire the title to these roads, under 
its power of eminent domain, is there any doubt that constitutional 
provisions would require the payment to the corporation of just com- 
pensation, that compensation being the value of the property as it stood 
in the markets of the world, and not as prescribed by an act of the legis- 
lature? Is it any less a departure from the obligations of justice to seek 
to take not the title but the use for the public benefit at less than its 
market value? ” 








% 116 U.S. 307 (1886). M4 143 U.S. 517 (1892). 
1% Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362 (1894). 16 Tbid., 410. 
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The final holding was that the state law was “unjust and un- 
reasonable.”” Apparently the court was still holding open the 
opportunity of selecting either or both of the theories, as might 
prove expedient. 

One of the Texas rate cases involved not a state but a federal 
corporation.!” Here the contract theory obviously broke down. 
But this of itself would not be an insuperable obstacle to the ap- 
plication of Justice Harlan’s theory in a modified form. The federal 
charter gave the corporation the right to fix reasonable rates. It 
would have been simple to hold that this federal grant of power 
carried with it an implied limitation of the right of the state to 
reduce its rates below the point of reasonableness, just as the grant 
of a federal charter to carry on the banking business had been held 
to carry with it an implied limitation of the taxing power of the 
state.!8 The court delivered only a brief separate opinion in this 
case, however, which does not make it clear on what theory it was 
relying. 

In these Texas cases we hear the last of Justice Harlan’s theory 
of an inviolable charter right to collect reasonable rates. In St. 
Louis & San Francisco Railway v. Gill,!® the discussion turned en- 
tirely on the Fourteenth Amendment, and in Covington, etc. Turn- 
pike Co. v. Sandford,® and Smyth v. Ames,” Justice Harlan, the 
originator of the contract theory, who ten years before had con- 
sidered a statute unconstitutional which allowed only a “fair and 
just return on the value” of the railroad, himself delivered an 
opinion for a unanimous court, based squarely on the Fourteenth 
Amendment. A railroad corporation, he said, is a “person” under 
the Constitution, and a statute or regulation which does not allow 
just compensation for railroad services deprives it of property 
without due process of law. And “the basis of all calculations as 
to the reasonableness of rates to be charged by a corporation 
maintaining a highway under legislative sanction must be the fair 
value of the property being used by it for the convenience of the 
public.” * 

Is there any significance in the fact that the court, having the 





17 Reagan v. Mercantile Trust Co., 154 U. S. 413 (1894). 

18 McCullough v. Maryland, 4 Wheat. (U. S.) 316 (1819). ; 
19 156 U. S. 649 (1895). 0 164 U. S. 578 (1896) 
21 169 U. S. 466 (1898). 2 Ibid., 546. 
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choice of two possible theories, each achieving virtually the same 
result, finally accepted the property theory and rejected the con- 
tract theory? Does it throw any light on the subsequent course of 
judicial decision? Since the court does not itself give any reasons 
for its choice, one can only speculate. But it seems to me that the 
choice has some significance. 

For a court composed of nine jurists, appointed for life, to annul 
a legislative expression of the popular will is always a delicate 
matter. To upset a law which has behind it the political passions 
and aspirations of a great popular movement like the granger 
movement of the seventies, requires particular circumspection. 
Above all, the judges must have been anxious to avoid thé suspicion 
that they were substituting their own discretion for the will of the 
legislature. Their decision must rest on judicial, not on legislative 
grounds. A court acting judicially ascertains facts, and applies to 
them rules derived by certain processes of reasoning from established 
principles or precedents. A public body with legislative powers 
ascertains facts, perhaps, but it applies to these facts its own sense 
of what is in the public interest. Now the word “reasonable” 
carries with it a large suggestion of legislative discretion. No 
process of juristic reasoning can point with certainty to the 
precise limit beyond which a rate ceases to be reasonable. For 
twenty years the court had been saying that the issue of reason- 
ableness was a legislative and not a judicial question. But a de- 
cision based on the rule in Smyth v. Ames would have at least the 
illusion of juristic necessity. What the value of a railroad was, 
seemed on the surface to be a pure question of fact, and a fair 
return could easily be ascertained by reference to current rates of 
profit. A judge who upset a state statute on the ground that it 
failed to allow a reasonable return on the fair value of the property 
seemed protected against any charge of usurping legislative power. 
He need only point to the ascertained facts, and shift all responsi- 
bility to the framers of the Constitution. 

Certainly the language of the cases subsequent to Smyth v. Ames 
in the main bears out the hypothesis that the court has been trying 
to ascertain not a rule of policy, but a discoverable fact. The 
question has been, not what is it wise to allow the company to 
earn, but what is the value of the property on which it must be 
allowed to earn a return. In Smyth v. Ames the court enumerated 
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seven factors which were to be taken into account “in order to 
ascertain that value,’ — cost of construction, cost of improve- 
ments, amount, and market value of stocks and bonds, present 
cost, probable earning capacity, and operating costs. It suggested 
that there might be other factors. But these were merely different 
kinds of evidence, to be given such weight as they deserved. They 
were like the instructions of the court to a jury in eminent domain 
proceedings. The court instructs the jury that they must find, as 
an ultimate fact, the market value of the property in question. 
Perhaps it will enumerate the different kinds of evidence submitted 
at the trial, bearing on this ultimate question. The evidence may be 
contradictory, and the methods of valuation of the expert witnesses 
may have been inconsistent. But it is for the jury to give to each item 
of evidence such weight as in their judgment it deserves. The only 
requirement is that their ultimate finding must be a finding of fact. 
They must make up their minds what the property is worth, not 
what they think the owner should in fairness receive for it. No 
other explanation of the Supreme Court’s enumeration of incon- 
sistent and contradictory factors in Smyth v. Ames seems to me 
possible. The court was addressing the masters in chancery and 
the lower federal courts, and instructing them what ultimate fact 
they had to find, and what evidence they could consider. 

On the whole, although there have been some suggestions that 
a rate schedule must be “‘just both to the company and to the pub- 
lic,” this conception that rates should be based upon an ultimate 
fact to be determined by inquiry has persisted. ‘‘What the com- 
pany is entitled to demand . . . isa fair return upon the reasonable 
value of the property at the time it is being used for the public.” * 
The price paid at a recent foreclosure sale is “evidence” of value. 
The cost of reproduction is “one way of ascertaining the present 
value”’ of a public service corporation.” The cost of reproduction 
is “of service in ascertaining the present value of the plant,” but 
it is not conclusive.?”’ That mere conjecture is insufficient to justify 
overturning state legislation “‘is true of asserted value as of other 





% San Diego Land Co. v. National City, 174 U. S. 739, 758 (1899). 
4 Tbid., 757. ; 

25 San Diego Land & Town Co. ». Jasper, 189 U. S. 430, 443 (1903). 
26 Knoxville v. Knoxville Water Co., 212 U. S. 1 (1909). 

27 Minnesota Rate Cases, 230 U. S. 352 (1913). 
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' facts.” 28 This conception that there is a fact which can, be dis- 
covered, if we are only persistent enough in our search for it, and 
which, once it is found, will provide a mathematical solution of all 
rate-making problems, is widely prevalent outside the Supreme 
Court decisions. Congress has instructed the Interstate Commerce 
Commission to “investigate, ascertain and report”’ the value of all 
property owned or used by common carriers.”” It is the general 
practice of many state public service commissions to conclude their 
_ opinions with “findings of fact” as to the value of the utility in 
question. Indeed a general technique seems to have been devel- 
oped, among state commissions, the object of which appears to be 
to render their decisions proof against reversal in the courts. The 
commission inquires minutely into the several ‘‘evidences” of value 
enumerated in Smyth v. Ames: original cost, cost of reproduc- 
tion, capitalization, value of stocks and bonds, etc. It then mar- 
shals the figures, of course widely divergent, which these different 
lines of inquiry produce; and concludes somewhat as follows: 
We have considered carefully the facts which the Supreme Court 
has directed us to consider, and have given to each fact such weight 
as in our judgment it deserves. We therefor find that the value of 
the property isso and so. The final figure evolved generally bears 
no arithmetical relation to any of the evidentiary figures which the 
commission has ‘‘taken into consideration” and no indication is 
s given of the logical process by which the figure is reached.*® A 
court which is reviewing such a decision obviously finds it exceed- 
ingly difficult to hold that a wrong method was applied in valuing 
the property, since it is not clear what method, if any, was in the 
commission’s mind. Unless the net result is clearly unjust, the 
court is more than likely to treat the whole question as one of fact, 
on which the decision of a fair-minded board which considers all the 
evidence is virtually conclusive.*! 





28 San Diego Land & Town Co. v. Jasper, 189 U. S. 439 (1903). 
29 Valuation Act, 37 Stat. aT L. 7o1. 

% See, for instance, Re Champaign & Urbana Water Co. (Il. Pub. U. Com’n), P. U. 
R. 1919 E, 798, 825. Harbster v. Angelica Water & Ice Co. (Penn. Pub. S. Com’n), 
P. U. R. 1918 E, 540, 548. Re Western Col. Power Co. (Colorado P. U. C.), P. U.R. 
1918 E, 629, 648. Pub. Serv. Com’n ». Pac. Tel. & Tel. Co. (Washington P. S. C.), 
P. U. R. 1916 D, 947,959. Re Valuation Missouri Southern R. Co. (Mo. P. S. C.), P. 
U. R. 1916 C, 607, 648. 

st As in Van Dyke v. Geary, 244 U. S. 39 (1916) 
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II 


Smyth v. Ames closed the first great chapter in the judicial his- 
tory of rate regulation in the United States. The conflicting desires 
which plagued the Supreme Court in the granger and railroad com- 
mission cases were reconciled by the unanimous adoption of a 
formula which conceded what the majority of the court desired, 
the power to regulate, and yet guarded against what the minority 
feared, confiscation. The second chapter was already opening. 
What content should be given to the general terms of the formula? 
The formula implied a business relation between the railroad and 
the public. A certain service was to be performed and a certain 
measure of compensation to be paid. But what were the detailed 
terms of this hypothetical agreement? What risks was each side 
to assume? What meaning should be ascribed to the word “value,” 
and what was a “reasonable return”? To any one familiar with 
the intricacy and refinement of detail in any business contract in- 
volving large sums and complex relations it must be apparent that 
the general language of the rule in Smyth v. Ames could only be 
regarded as a preliminary formulation, and that the task of giving 
it precision of meaning and fullness of detail still lay in the future. 

The answer to these questions is obviously not to be found in 
Smyth v. Ames itself. Sometimes a court uses a word to which it 
ascribes a clear and definite meaning, but which to the reader is 
ambiguous. In such a case a minute inquiry into the context, the 
facts of the case, the precedents and the theoretical probabilities, 
may reveal just what it was that the court meant. But a mere 
grammatical inquiry of this sort is of little use in interpreting the 
rule in Smyth v. Ames, for the ambiguity of the words “fair value” 
is of a different sort. It is more probable that the court did not 
have in its mind any clear definition of the phrase. Consciously or 
unconsciously, it used words which merely described a large area 
of possible meanings. The use of such words of indeterminate 
meaning is not uncommon in jurisprudence, and almost universal in 
political discussion. Whether or not the court was originally aware 
of the ambiguity is of no importance. It must sooner or later have 
realized it, and intentionally left it to the future to decide. what 
signification the term should have. 

Before inquiring in what manner and to what extent the Supreme 
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Court has accomplished this task, it will be helpful to consider 
more carefully the elements involved in the business relation which 
the rule of Smyth v. Ames covered. Juristically, the problem may be 
to construe and interpret certain general concepts, such as property, 
due process of law, just compensation, but mere analysis of juristic 
concepts will not carry us very far. For the moment let us forget 
the Fourteenth Amendment and the nature of property. Instead 
of deducing a rule of rate making from a definition of value, or from 
a theory of the police power or of the nature of judicial and legis- 
lative functions, let us consider the matter pragmatically, as a 
problem in practical statesmanship. 

The community requires certain transportation services. It is 
willing to pay for them, but for practical reasons, or perhaps be- 
cause of certain historical and political preconceptions, it does not 
wish to undertake the construction and operation of the necessary 
facilities through its own gevernmental agencies. A group of 
citizens with financial resources form a company and offer to per- 
form the services for the community, provided a satisfactory agree- 
ment can be reached as to the terms on which the services shall be 
performed and paid for. The agreement is obviously one of the 
very greatest importance, both in the magnitude of the financial 
interests involved, and in the vital effect which it will have on the 
business development, the health, and the prosperity of the com- 
munity. One might naturally expect that the leading principles 
of such an agreement would be debated with the greatest thorough- 
ness, and that they would be embodied in a written instrument in 
which the reciprocal rights and obligations of the respective parties 
were set down with the utmost clarity and refinement of detail. 

Let us visualize the negotiations which might lead up to such an 
agreement. A committee representing the community is closeted 
with a committee representing the company. We will assume that 
a certain consensus of opinion has already been achieved. The 
committee for the public has rejected the company’s proposal that 
the government should give a financial guarantee of operating ex- 
penses and a fair profit. The company has rejected the counter 
proposal that a fixed schedule of rates be embodied in the contract, 
the company taking the risk of increases in operating expenses and 
of fluctuations in the volume of traffic. It is agreed that the com- 
pany shall look for its compensation to the fares and freight charges, 
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and not to the public treasury, and that the level of rates shall be 
under the control of a regulating tribunal, and shall vary with the 
larger fluctuations in costs of operation. ‘‘We are not now asking 
for a guarantee,” the president of the company points out. “If 
business is so poor and expenses are so high that the traffic will not 
bear rates high enough to earn a profit, we are willing to stand the 
loss. If business is good, and expenses low, we are willing to let 
you cut down our rates to a fair profit. All we ask is that if our 
profits are too low, and if higher rates can increase them, you will 
let us raise our rates.” 

The proposal seems a sensible one, and the committee for the 
public withdraws for a few minutes for discussion. A lawyer among 
them, and also an economist, are seen to speak earnestly to the 
chairman, and as soon as the conference is resumed, the latter takes 
up the conversation. 

“Of course you did not mean,” he begins, addressing the com- 
pany delegates, ‘‘that we should let you at all times charge rates 
high enough to give you a profit, regardless of the efficiency or lack 
of efficiency of your business. If you see fit to employ an incom- 
petent general manager, of course you do not expect our constitu- 
ents, your customers, to bear the burden of his incompetency. We 
have every confidence in the integrity of you gentlemen, but your 
successors may be of a different stripe. Suppose they should make 
a grievous mistake, and order a lot of engines of a type poorly 
adapted to your road, so that your trainload would have to be cut 
down and your speed reduced? Or suppose even that they should 
organize a car construction company, and buy freight cars from it at 
exorbitant prices? You catch our point. Doubtless you will not 
object to our putting into the agreement the qualifying words, ‘so 
long as the property is operated honestly, progressively and with 
the highest efficiency and technical ability.’” 

The representatives of the company of course agree in principle, 
although the company’s attorney suggests substitution of the word 
“‘reasonable” for the words “the highest.” After all, the commu- 
nity cannot expect them to employ the very highest talent in the 
country, regardless of cost. But they point out that the qualifica- 
tion suggested by the public representatives introduces into the 
agreement a most undesirable element of uncertainty. Who is 
to decide what is reasonable efficiency? Surely that is a matter 
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on which men of equal ability and experience can differ widely. 
Suppose there is a disagreement between the company and the 
community? Who is there that has the infinite wisdom, the uni- 
versal experience, and the supreme impartiality to render a true 
decision? The public representatives admit the difficulty, but ask 
that it be postponed for the time being, while they pass on to the 
second point. 

“There may be,” the chairman continues, “some unforeseen 
development, which cannot be guarded against, which seriously 
depletes your earnings. Suppose, for instance, a great public 
catastrophe, a fire, an earthquake, a flood, which not only interrupts 
traffic, so that your income is lessened, but greatly increases your 
operating expenses. Or suppose there is a prolonged strike. Do 
you expect us after such an extraordinary event to increase your 
rates until you have recouped the loss? Or imagine a loss due to a 
mistake in judgment, which is not so reprehensible as to amount to 
negligence. Who is to stand that loss?” 

“That, of course,” says the company’s president, ‘‘would be an 
ordinary expense of operation. You can expect us to be reasonably 
efficient, but you cannot expect omniscience. You cannot expect 
our foresight to be as wise as your hindsight. As long as we behave 
like ordinary reasonable businessmen, we are entitled to our fair 
profits.” 

“But are you not overlooking the fact that every business man 
assumes the ordinary risks of his business?” interposes the econo- 
mist in the public delegation. ‘If you were investing in a clothing 
factory, you would stand the risk of fire, earthquake, and flood. 
Direct fire loss, perhaps, we might be willing to let you insure 
against, and we would not object to your charging the pre- 
mium to operating expenses. But the risks of business disturb- 
ance, of strikes, of unavoidable mistakes of judgment, fall on 
every business man, and we see no reason why they should not fall 
on you.” 

The company negotiators point out that their business will be 
different from an ordinary private undertaking, and their attorney 
says that Lord Hale once described such a business as “‘affected 
with a public interest.” A long discussion ensues, and it is finally 
agreed to postpone settlement of this point till the question of 
profits is reached. For the company representatives insist that if 
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they are to assume any risks other than those arising out of their 
own negligence, they should be amply paid for it. 

The discussion shifts to the question of what profit is to be 
allowed, and many divergent views are expressed. The company 
representatives first suggest a percentage of expenses, but the 
proposal proves unacceptable for obvious reasons. The public 
negotiators suggest a lump sum annually, to be specified in the 
contract, but it is pointed out that in the course of many years 
business may increase enormously, and it may be necessary to sink 
larger amounts of capital and assume larger risks, so that a lump 
sum which is adequate to-day may prove inadequate ten years 
hence. 

The company’s attorney then suggests that it be allowed always 
a certain percentage on the value of the property. If value goes 
up, rates should go up proportionately. But the economist points 
out that the only accepted and sensible meaning of the word “value” 
is “value in exchange,” — the amount which the property would 
bring at a free sale, and that obviously this depended mainly on 
earnings. “But earnings,” he said, “will depend partly on what 
we allow you gentlemen to charge the public. If we reduce your 
rates, your value goes down. If we increase them, it goes up. 
Obviously we cannot measure rates by value, if value is itself a 
function of rates.”’ 

Finally, some one suggests that rates be fixed so as to bring as 
nearly as possible a fair return on the amount of money actually 
invested in the undertaking. If the business expands and more 
capital is sunk, the return will automatically increase. If some of it 
proves unprofitable and is abandoned, the return would automati- 
cally decrease. The chairman of the public group points out that 
of course such an arrangement would be subject to the qualification, 
already accepted as to operating expenses, that the investment 
on which a return is sought was honestly and efficiently made, 
The company negotiators agree in principle, although they point 
out again the large element of uncertainty which such a qualifi- 
cation involves. It is also agreed that the question of responsi- 
bility for reasonable mistakes of judgment in capital construction 
must be held in suspense until the rate of return is discussed. 
But the company representatives raise some more fundamental 
questions. 
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“The railroad,” says one of their number, a banker, “will run 
into a region which is as yet undeveloped, but which I confidently 
believe has brilliant prospects. There is a city, for instance, in 
which we expect to build large terminals, and buy extensive real 
estate for roadbed and freight houses and passenger stations. The 
land will not cost us much to-day, but if my judgment as a business 
man is vindicated, it will some day be worth five or ten times what 
it costs to-day. Now we are taking the risk of the community 
languishing and failing to supply enough traffic to make the road 
profitable. Are we not entitled to a share in the general prosperity 
of the country? If our real estate investment appreciates, are we 
not entitled to reap the rewards of our business acumen in selecting 
the site? Every other business gets such a reward if it is wise in 
its real estate purchases, so why should not we?” 

“That is true also of our investment in work and materials,” 
says another of the company representatives, an engineer. ‘It so 
happens that this year, as you all know, is a year of great business 
depression. There is little free capital for investment or expendi- 
ture, and business is stagnant. Owing to the unusual resources 
and conservative financial policies of the gentlemen who compose 
our group, we have been able to raise the necessary capital now, 
to take advantage of the period of depression. Soon prices will 
take an upward turn. Those of you who have studied curves of 
business cycles will agree that that must be so. Are we not to get a 
return on the greater value which will inhere in our plant when the 
general level of prices has gone up? Are we to be penalized 
because our foresight and resources enabled us to have capital 
available while prices were low, instead of waiting till they were 
high?” 

“Take another aspect of the situation,” resumes the banker. “In 
my home town, through which the proposed railroad will run, the 
citizens were so anxious that their town should be included in the 
line that they offered, through the town authorities, to give several 
acres available for terminal facilities and roadway, free of charge. 
Now of course that property is worth something. The fact that 
they are donating it does not take away a cent of its value. The 
gift is a purely private arrangement between the town and the rail- 
road, in which you gentlemen are not at all concerned. The com- 
munity will get just as good service whether we pay for the 
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land or not. It does not seem right that you should take away 
from us the gift which the city has for reasons of its own seen fit 
to bestow on us. Yet that is exactly what your theory of allowing 
us a percentage on our actual investment would do.” 

“There is another point,” the president adds. ‘‘ You speak of the 
actual cost of the business — the cash investment which we will 
have made. Are you not forgetting that we are investing more 
than mere cash? The plant will be worth more than the mere 
dollars and cents put into the individual items of real estate and 
rolling stock and improvements. We are investing not only our 
cash, but our reputation, our business experience, our energy and 
initiative. We will give you a living, working organism, not merely 
the bare bones, the disjecta membra, of land and steel and wood. 
Moreover the members of our group have a reputation in the com- 
munity, and, I may add, a certain popularity, which will strongly 
influence the public toward patronizing our line. And does not 
the fact that the public has entrusted us with this vastly important 
public undertaking (assuming that these negotiations are success- 
ful), and given us a valuable franchise from which all others are 
excluded, does not that fact of itself add to the value of our prop- , 
erty? Every business man knows that these intangible elements — 
the value of our plant as a going concern, the value of its good will, 
and the value of its franchise — are among the most important 
possessions of a company such as ours.” 

The chairman of the public negotiators is somewhat taken 
aback by these arguments. In private life he is a depart- 
ment-store proprietor, and his income has kept pace with the 
growth and prosperity of the city. But the lawyer comes to the 
rescue. 

“That would be all very well, gentlemen,” he says, “if you were go- 
ing into a purely private business. But as my brother on the other 
side has so well said, transportation is affected with a public interest. 
It is in its nature, if I may use the word, a governmental function. 
If the government cared to, it could go into the business itself, 
and operate the railroad as a public service, without any profit 
above the interest on its bonds. Moreover it is in a sense a monop- 
olistic business. To acquire the right of way for your roadbed, you 
will need to exercise the right of eminent domain, a right which 
we can give or withhold at pleasure. Before a competitor can cut 
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into your field, he must get a franchise from us, and although 
we cannot of course guarantee you a perpetual monopoly, yet we 
know that competition is a dangerous and disturbing element in 
railroading, so that as a practical matter we are likely to leave 
you in possession of the field.” 

“Moreover,” interposes the economist, “a railroad requires an un- 
usual amount of fixed investment before it can be put into operation, 
and hence there must be a promise of a large amount of business 
before capitalists will venture to enter a field in which a company 
is already installed. So that there is an unusual degree of what I 
may call natural monopoly, quite apart from any legal restrictions 
which may exist.” 

“What is the conclusion to be drawn from the fact that your 
undertaking is a quasi-public one, and that it is semi-monopolistic?”’ 
continues the lawyer. ‘Is it not precisely that you are to be treated 
differently from men who engage in an ordinary competitive ven- 
ture? That you are not to be allowed to charge what the traffic 
will bear? You are asking us for a franchise. If we give it to you, 
it will be in order that you may serve the public at reasonable 
rates, not so that you can make an undue profit out of the public. 
You are given a right of eminent domain, with which you are able 
to acquire land at reasonable prices. That right is a sovereign 
right, which exists under the constitution only for public purposes. 
We would be betraying our trust if we were to let you forcibly 
appropriate another’s land by the exercise of a governmental right, 
thus depriving him of the possibility of enhancement of value, and 
then convert that land into a source of private enrichment. What 
you paid for the land, provided it was reasonable, was a legitimate 
investment, on which you are entitled to a return, but any incre- 
ment belongs to the public. Or take the land which you expect 
to receive from the city authorities. Can we assume that the city is 
giving you that land to swell your own private incomes? Surely 
the object of its benevolence is the public. A city would b-« acting 
beyond the scope of its municipal powers if it gave away municipal 
property for the private benefit of a few individuals. We must 
assume that it gave you the land, so to speak, in trust for the 
public, and that the public is to get the benefit in the shape of lower 
rates.” 

“Besides,” adds the economist, “how are you going to measure 
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these intangible rights you speak of? Your good will, your fran- 
chise, your status as a going concern, have no value, in any ac- 
cepted sense of the word, except as they contribute to your earning 
power. As a congeries of wood and iron, without a franchise to 
operate and collect fares, and without customers, your plant is 
mere junk. Earning power gives it value. But earning power, as 
I succeeded in convincing you this morning, is entirely dependent 
on rates. Your intangible rights are worth just as much, and just 
as little, as we decide to make them. 

“Another point occurs to me,” he continues. ‘You are asking 
that the amount on which a percentage of profit is to be earned 
shall include certain elements which we economists call unearned 
increment. This year your land may be worth a million. Ten 
years from now it may be worth two millions. You claim this year 
a rate sufficient to give you a return on the million, and ten years 
from now a rate sufficient to give you a return on the two millions. 
But if your property has been appreciating at the rate of a hundred 
thousand a year, why is not that hundred thousand dollars to be 
treated as a part of your income, just as much as the fares and 
freight charges paid by the public? Is it not income reinvested in 
plant? Income is that which induces the capitalist to sink his capi- 
tal. When capital is sunk in land, the inducement is not merely the 
annual cash earnings, but the probable annual appreciation. My 
friend here (turning to the banker) can doubtless tell of many 
cases in which money has been sunk in real estate without any 
prospect of cash return in the near future, merely because the value 
of the land was expected to go up.” 

The discussion waxes warm. The company attorney disputes 
the contention of the lawyer for the public, and asks if capital de- 
voted to railroading is not just as much private property as capital 
invested in a department store, so long as its public obligations are 
fulfilled. ‘Is there any reason,” he asks, turning to the economist, 
‘‘why property should be confiscated merely because its value is 
hard to ascertain?” ‘The engineer suggests that the value could 
always be ascertained by estimating the cost of reproducing the 
plant, new, at a given time, and making a reasonable allowance for 
depreciation. The intangible elements, he says, could be ascer- 
tained by assuming a phantom plant, ready for operation without 
any customers or good will, and estimating the cost in advertising, 
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loss of profits, etc., of building up the business. To which the 
reply is made that in fact a business is never reproduced in this 
way, as a single unit, that the plant is built or improved and ex- 
tensions are made when the labor and material markets are favor- 
able, and that good will is built up gradually by judicious soliciting, 
by publicity, by the self-advertisement which springs from the 
mere fact of successful operation. And the expense of this ac- 
quisition of patronage will generally be charged to the operating 
account, and so will already have been paid for by the public. Fi- 
nally the chairman of the public delegation, who has for a while 
allowed the others to carry on the debate, gets up from his chair 
and asks for attention. 

“Gentlemen,” he says, “I have listened with great interest to 
the discussion, and especially to what my good friends the lawyers 
on both sides have been saying. Some of it, especially that about 
Lord Hale, I confess I did not quite catch. Sometimes my friend 
the economist, here, got beyond my depth. But I think we can all 
of us understand the main points about which we’ve got to agree. 
My lawyer friend here has given us a theory which would decide 
all the disputed points in our favor. My lawyer friend on your 
side has given a theory which would decide them all in your 
favor. But, gentlemen, we are practical men. We have a prac- 
tical business proposition to settle. Let’s look at it in a practical 
way. We want a road built. We could build it ourselves, but 
we don’t want to if we can help it. We could get some other 
group of gentlemen to do it for us, but we think we can make 
a reasonable arrangement with you. You gentlemen, on the other 
hand, have capital, and business ability, and a willingness to run 
some risks. You might invest your money and brains in some 
other line of business — in manufacture, or construction, or min- 
ing, or shipping. But you are ready to come to a reasonable 
agreement with us. 

“First let us see just where we stand. We are agreed that you 
are to be allowed to charge a freight rate which (assuming there is 
enough traffic) will permit you to pay your operating expenses 
(provided you are operating honestly and efficiently) and a return 
on so much of your investment as was honestly and efficiently made. 
We haven’t yet agreed whether you or the public are to take the 
risk of loss from extraordinary events, such as earthquakes and 
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floods and strikes, or of unavoidable mistakes in judgment. We 
are at odds on the question whether you are to get the benefit of 
increased land values, or of appreciation in your plant due to higher 
prices and labor costs. We disagree as to the amount which is to 
be added, if anything, on account of franchise value, good will, or 
the value of your road as a going concern. On the other hand we 
haven’t discussed at all the most important question of all, the 
percentage of return you are to get each year once the value is 
determined. 

“T think, gentleman, that we understand each other. I believe 
that the time has come for a reasonable compromise, and that if 
we bear in mind the welfare of the community, for which we are 
all working, we can settle the matter this afternoon. There is only 
one’ thought I would like to leave with you. The items on which 
we are still in dispute are interdependent. One hangs on the other. 
If you are to assume the risks of earthquakes, floods, and strikes, 
or of unavoidable mistakes in construction or operation, you will 
insist, and rightly insist, on a larger percentage return to compen- 
sate you for that risk. If we assume those risks, we are entitled 
to ask you to be content with a lower rate of return. If you are to 
get the benefit of what my friend calls the unearned increment, that 
is an added attraction which the community is offering you, and 
which should induce you to accept a very moderate rate of annual 
return; if you are to get a return only on the money actually in- 
vested, you will be reasonable in demanding a larger rate of return. 
Your business experience and foresight and reputation must no 
doubt be compensated, either by taking your services into consid- 
eration in fixing the rate of return, or by agreeing on some feason- 
able sum as the capital value of those services, and including it in 
the valuation. Those, I think, are the elements out of which our 
agreement must be made. Let’s forget Lord Hale, and get 
together on a sensible basis.” 

Anyone familiar with business negotiations can imagine what the 
outcome will be. There will be give and take. Each side will con- 
cede something. One point will go in favor of the government, 
another in favor of the company, without much regard either to 
legal principle or economic theory. Just where the compromise 
will be, must depend on a number of strategic factors — on the 
strength of the capitalists’ desire to undertake the enterprise, and 
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of the government’s desire to have them do it, on their relative 
bargaining powers, perhaps on the toss of a penny. What is 
yielded in valuation may be reclaimed in rate of return. Perhaps 
the public representatives will be strong enough to gain almost all 
their points; perhaps they will be weak enough to concede almost 
all. Somewhere a compromise will be hit upon. Then the lawyers 
will get together and draw up the results of the negotiation in a 
document which expresses in legally effective language the practical 
compromise which has been reached. 


III 

My object in rehearsing this imaginary negotiation has been to 
bring out the true character of the hypothetical contract which the 
rule in Smyth v. Ames implies. Many business transactions are 
entered into without a clear formulation of terms. A man visits a 
doctor; he does not generally settle in advance the fee which he is 
to pay. A woman buys two pounds of sugar at a grocery store; 
she may not-know till the end of the month what the price is. 
Where there is a simple transaction like the sale of a commodity 
with a current price, or performance of services which have a cus- 
tomary value, it is not impossible for a court to arrive, ex post facto 
with reasonable certainty, at the probable terms of the contract. 
Even if there is no standard by which the terms could be gauged, 
such as a market price, or a customary fee, there are currently 
accepted rules of reasonable conduct which make it possible for 
a court to reconstruct fair terms without doing substantial in- 
justice to either party. But where the contract is virtually unique, 
where there is no accepted standard of reasonableness to which its 
terms can be referred, and where the relations which it determines 
are from their nature complex beyond measure, a court which at- 
tempts to deduce from general notions of reasonableness and cus- 
tomary fairness the unwritten and unthought terms of such a con- 
tract, made perhaps fifty years ago, is obviously attempting the 
impossible. 

In no class of business agreements is the utter impossibility of 
attempting to reconstruct a posteriori the probable terms of a non- 
existent contract more apparent than in the case of agreements 
involving an element of extraneous risk. An insurance contract is 
a typical example. The insured is to pay a certain premium, and 
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the insurer is to pay a certain principal sum if certain contingencies 
happen. If the court knows neither the premium which is to be 
paid, nor the contingencies upon which payment of principal de- 
pends, obviously it cannot reconstruct the contract along general 
lines of reasonableness, or by guessing at what the parties probably 
meant. The premium might have been large, and the contingencies 
probable, or the premiums small and the contingencies remote. 
Either alternative would have been equally reasonable, and equally 
probable. 

The relation between the owners of a public utility and the 
government is not a standardized relation. There is no generally 
accepted norm to which a contract embodying such a relation can 
be assumed to conform. | It is not a simple transaction, like the sale 
of a current commodity, or the performance of customary services. 
And it involves to a large degree the element of extraneous risk. 
The probable earnings depend upon a number of contingent factors, 
some within the control of the owners, some within the control of 
the government, others beyond the control of either. The risk of 
loss or chance of profit from any one of these contingencies, and 
especially from those which are beyond the control of either party, 
may fall on the company or on the community, and in many cases 
it is impossible to say whether it should more reasonably fall on 
one or on the other. It all depends upon who pays or receives 
the theoretical insurance premium against the happening of these 
contingencies. 

I have already indicated, in the imaginary negotiations which I 
have portrayed, some of the uncertain factors in the public utility 
relation. What standard of reasonableness or what law of prob- 
ability can determine whether the company or the public shall 
stand the risk of unforeseeable catastrophies or of reasonable mis- 
takes of judgment? Or which side to the bargain shall get the 
benefit of unearned increments of value, or of the cheaper unit 
costs of operation and larger gross revenues due to the growth of 
the community? There are at least two other elements of uncer- 
tainty, of the most far-reaching importance. 

Obviously there is no mathematical relation between earnings 
and rates, although courts and commissions sometimes speak as if 
there were. The level of rates is only one of the three major factors 
which affect earnings. The other two are the level of expenses, 
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and the volume and character of traffic. A regulating commission 
may fix a schedule of rates designed to produce say a seven per 
cent return on a given valuation. But there may be a slump in 
traffic, or a temporary rise in operating expenses, which cuts down 
the actual return to five or four per cent. What disposition is to be 
made of this “deficit”? ‘Or the deficiency may arise in the early 
development years of the company’s life, before traffic has reached 
its full volume, and before the machine is working smoothly. Is the 
company to be reimbursed for such deficiencies, or are they among 
the risks which it assumes? If it is to be reimbursed, in what 
manner? Obviously there are many possibilities. A distinction 
might reasonably be made between differences due to miscalcula- 
tions of the commission as to probable operating expenses, and de- 
ficiencies due to insufficient traffic. To begin with the first. Shall 
the commission each year, in fixing rates for the ensuing year, take 
into account its own under- or over-estimate of expenses the 
previous year, and correct the award for the ensuing year by adding 
or subtracting the amount of the previous miscalculation? Theo- 
retically such a procedure would perhaps be correct; but it is 
equally probable that in view of the almost insuperable difficulty 
of determining how much of the deficit or surplus was attributable 
to the miscalculation, and how much to other causes, the govern- 
ment would insist that its good faith and fairness be taken for 
granted, and that the company be satisfied with the regulating 
body’s general duty to act fairly and to the best of its ability. Def- 
icits due to lack of traffic offer even greater difficulties. It may be 
assumed that the government has not under any circumstances 
agreed to make good losses out of its own treasury. But suppose 
that during the early years of development traffic was light, but 
that in later years it has grown to remunerative proportions. Is 
the company entitled to recoup its early losses out of subsequent 
earnings? If so, in what manner? By calling the early loss a 
capital investment, part of the cost of production of the business as 
a going concern, and hence part of the fair value on which fu- 
ture annual returns are calculated? Or by recouping the losses 
-as rapidly as the traffic will bear? Or by amortizing them 
over a period of years? Or shall the early losses be deemed 
one of the business risks which the company has assumed, and 
for which the annual return is deemed a fair compensation? Ob- 
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viously any one of these alternatives might reasonably have been 
agreed upon. 

A similar problem arises when a company for some time in ex- 
clusive possession of the field is suddenly subjected to competition, 
and its earnings materially reduced. If after a few years the com- 
petitor is eliminated or bought out, or if traffic develops in suffi- 
cient volume to make both railroads profitable, are the competitive 
losses to be recouped, or are they, too, among the risks assumed 
by the company? 

The second element of uncertainty arises out of the snantilte 
practices of the railroads. It is a well-known fact that under a 
commercial system of rate making certain commodities are carried 
at a rate so low that while perhaps they bring in their out-of- 
pocket expenses, they add little if anything to the continuing costs 
of operation or to the fixed charges or dividends. The state of the 
law appears to be that while a railroad may of its own volition 
reduce rates to such a level, for reasons of commercial competition, 
without incurring the charge of unjust discrimination, nevertheless 
the government cannot constitutionally force a railroad to make 
such special rate reductions, even if the net result of all its opera- 
tions is to bring in a fair return.” Assume that a railroad has 
made such competitive reductions on a substantial number of com- 
modities. Has it a constitutional right to recoup the deficiency 
in net earnings from these commodities out of such of the traffic 
as will bear a higher rate? Or are the losses from its competitive 
ventures for its own account? 

Thus it is apparent that were we privileged to transport our- 
selves back to the days in which railroads were built, even if we 
could carry with us all the economic and juristic wisdom which the 
last quarter-century has produced, we would find it impossible to 
indicate any true economic or legal principle of rate making. We 
could not, however acute our perception, point to any one criterion 
of reasonableness, and say that it and it alone was sound. Essen- 
tially, it would be a subject for business agreement. A lawyer 
might point out that a certain combination of terms would leave 
a loophole or an ambiguity not contemplated by the parties. An 
economist might point out that another combination of terms in- 





® Northern Pacific ». North Dakota, 236 U. S. 585 (1915). 
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volved practical consequences injurious to one party or the other. 
But when both lawyer and economist have had their say, there 
would still remain a substantial variety of possible adjustments, 
each different from the other, and each nevertheless accomplishing 
the primary objects which the parties had in mind. 


Gerard C. Henderson. 


New York. 
(To be concluded) 
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12. MARKETABLE TITLE 


HREE cases involve different phases of marketability of title 
where the title depends on a question of fact and all parties 

who might claim are not before the court so that it cannot make 
the title marketable through a finding that title is good and a de- 
cree of specific performance. Simpson v. Klipstein' is a typical 
case. In Boylan v. Wilson? there was a misdescription in a deed 
in the chain of title which it would take parol evidence to correct. 
Should litigation ensue the evidence in a suit between purchaser 
and a possible claimant might be different from that adduced by 
vendor in the suit for specific performance. Hence the title could 
only be made marketable by a suit for reformation and it was the 
business of the vendor to bring this suit and remove the defect 
before calling upon purchaser to take the title. In Jamison v. 
Van Auken* the title depended on adverse possession. Such a 
title may be marketable,’ although it will not suffice where the 





1 89 N. J. Eq. 543, 105 Atl. 218 (1918). 

2 79 So. (Ala.) 364 (1918). 

3 Prewit v. Graves, 5 J. J. Marsh. (Ky.) 114, 126 (1830). 

4 210 S. W. (Mo.) 404 (1919). 

5 Sands v. Thompson, 22 Ch. D. 614 (1883); Beste ». McGaugh, 5 Pennewill (Del.), 
258, 63 Atl. 28 (1904); Cherry v. Davis, 59 Ga. 454 (1877); Tewksbury v. Howard, 138 
Ind. 103, 37 N. E. 355 (1893); Duetzmann v. Kuntze, 147 Ia. 158, 125 N. W. 1007 
(1910); Keepers v. Yocum, 84 Kans. 554, 114 Pac. 1063 (1911); Logan v. Bull, 78 Ky. 
607 (1880); Westerfield v. Cohen, 130 La. 533, 58 So. 175 (1912); Lurman v. Hubner, 
75 Md. 268, 23 Atl. 646 (1892); Stewart v. Kreuzer, 127 Md. 1, 95 Atl. 1052 (1915); 
Aroian v. Fairbanks, 216 Mass. 215, 103 N. E. 629 (1913); Barnard v. Brown, 112 
Mich. 452, 70 N. W. 1038 (1897); Hedderly v. Johnson, 42 Minn. 443, 44 N. W. 527 
(1890); Waddell v. Latham, 71 Miss. 351, 15 So. 32 (1893); Ballou v. Sherwood, 32 
Neb. 666, 695, 49 N. W. 790, 50 N. W. 1131 (1891); Ottinger v. Strasburger, 33 Hun 
(N. Y.), 460 (1884) (aff’d 102 N. Y. 692 (1886)); O’Connor v. Huggins, 48 Hun (N. Y.), 
620, 1 N. Y. Supp. 377 (1888); Clarke ». Woolpert, 128 App. Div. 203, 112 N. Y. Supp. 
547 (1908); Warne v. Greenbaum, ror Atl. (N. J. Eq.) 568 (1917); Pratt v. Eby, 67 
Pa. St. 396 (1871); Miller v. Cramer, 48 S. C. 282, 26 S. E. 657 (1896); Boggs v. Bodkin, 
32 W. Va. 567, 9S. E. 891 (1889); Summers v. Hively, 78 W. Va. 53, 88 S. E. 608 (1916). 

In California a contract for a “perfect title” calls for one “fairly deducible of rec- 
ord” and a title by adverse possession will not suffice. Gwin v. Calegaris, 139 Cal. 
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contract calls for a “title of record.” ® It may be so indubitably 
good on the face of the evidence adduced by vendor that any reason- 
able purchaser ought to be satisfied and so it may be marketable.’ 
Or the evidence may still leave a doubt, as distinguished from a 
“suspicion” in the court’s mind.* Many courts have spoken as if 
this were the test. Thus in Amery v. Grocock*® Sir John Leach, 
V. C., said: 

“The ... rule... seems to be, that if the Case be such, that sit- 
ting before a Jury, it would be the duty of a Judge to give d clear direc- 
tion in favour of the fact; then it is to be considered as without reasonable 
doubt; but if it would be the duty of a Judge to leave it to the Jury to 


pronounce upon the effect of the Evidence, then it is to be considered as 
too doubtful to conclude a Purchaser.” 


This has been approved by the Court of Appeals in New York.!® 
But it is subject to two observations. In the first place, when we 
say that the title must be free from reasonable doubt, we must 
mean not merely free from reasonable doubt in the mind of the 
court of equity passing on the suit for specific performance, but 
also free from reasonable possibility of doubt on the part of com- 
petent persons who may be called on to pass upon the title.” For 





384, 73 Pac. 851 (1903); Crim v. Umbsen, 155 Cal. 697, 103 Pac. 178 (1909); Allen ». 
Globe Milling Co., 156 Cal. 286, 104 Pac. 305 (1909); Las Animas Co. v. Preciado, 167 
Cal. 580, 140 Pac. 239 (1914) (semble “‘a title not deducible of record is clouded and 
unmerchantable”’). 

In Oregon it is said that “a marketable title means one appearing to be such by 
the record of conveyances or other public memorial. It means that the title must 
appear of record and not rest in parol.” Lockhart ». Ferrey, 59 Ore. 179, 183, 115 
Pac. 431, 433 (1911). But in that case the contract called for “an abstract showing a 
marketable title.” In Washington also it is said that a marketable title is one “that 
does not require the purchaser to inquire outside of the record.” Watson 2. Boyle, 55 
Wash. 141, 104 Pac. 147 (1909); Coonrod v. Studebaker, 53 Wash. 32, ror Pac. 489 
(1909). In these cases too, however, the contracts called for abstracts showing title. 

6 Attebery v. Blair, 244 Ill. 363, 91 N. E. 475 (1910); Page v. Greeley, 75 Ill. 400 
(1874); Zunker v. Kuehn, 113 Wis. 421, 88 N. W. 605 (1002). 

7 Tewksbury v. Howard, 138 Ind. 103, 37 N. E. 355 (1893); Gaines v. Jones, 86 Ky. 
527, 7S. W. 25 (1888); Arey v. Baer, 112 Md. 541, 76 Atl. 843 (1910); Forsyth v. Leslie, 
74 App. Div. 517, 77 N. Y. Supp. 826 (1902); Alderman v. McKnight, 95 S. C. 245, 
78 S. E. 982 (1913); Greer v. International Ship Yards Co., 43 Tex. Civ. App. 370, 
96 S. W. 79 (1906). 

8 Shriver v. Shriver, 86 N. Y. 575, 585 (1881). 

® 6 Madd. 54, 57 (1821). 

10 Shriver v. Shriver, 86 N. Y. 575, 584 (1881). 

il “T think, therefore, that in these cases it is the duty of the Court not to have 
regard to its own opinion only, but to take into account what the opinion of other 
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the jus disponendi is one of the most valuable of the incidents of 
ownership, and the court of equity ought to be assured not merely 
that the purchaser will not be disturbed in his enjoyment of the 
property but also that he will be able to dispose of it to the ordinary, 
reasonably cautious buyer.” Again, it may be that a court would 
direct a verdict upon the case made by the vendor and yet a third 
person, not bound by the decree, who might later assert a claim, 
might well adduce further evidence that might affect the result. 
Hence the court of equity ought to be assured reasonably that the 
facts are as fully before it as they could be in any litigation over 
the title that may arise hereafter. This is particularly true where 
the title depends on adverse possession. If, therefore, whether or 
not the title is good may turn on a question of fact depending on 
evidence that may not all be before the court, the title ought not 
to be held marketable.” 

Another question arose in Jamison v. Van Auken.4 The con- 
tract called for delivery of “an abstract showing good and merchant- 
able title.” As generally understood by the courts, this means a 
title shown by the public records to be abstracted and is not satis- 
fied by a title depending on adverse possession.” But the court, 





competent persons may be.” Turner, V. C., in Pyrke ». Waddingham, 10 Hare, 1, 8 
(1852). The “judicial mind” spoken of in some cases must mean the judicial mind 
applied to the question how other competent persons would regard the title. Hedderly 
v. Johnson, 42 Minn. 443, 445, 44 N. W. 527 (1890); Bruegger v. Cartier, 29 N. D. 
575, 581, 151 N. W. 34 (1915). 

2 A purchaser is entitled to a title such “as will bring, in the market as high a price 
with, as without the objection.” Caton, J., in Brown v. Cannon, ro Ill. 174, 182 (1848); 
Flood v. Von Macard, 102 Wash. 140, 147, 172 Pac. 884, 886 (1918). é 

3 Watkins v. Pfeiffer, 29 Ky. L. Rep. 97, 92 S. W. 562 (1906); Trustees ». Rother, 
83 Md. 289, 34 Atl. 843 (1896); Baumeister v. Silver, 98 Md. 418, 56 Atl. 825 (1904); 
Noyes v. Johnson, 139 Mass. 436, 31 N. E. 767 (1885); Conley ». Finn, 171 Mass. 70, * 
50 N. E. 460 (1898); Scannell v. American Soda Fountain Co., 161 Mo. 606, 61 S. W. 
889 (1901); Sulk v. Tumulty, 77 N. J. Eq. 97, 75 Atl. 757 (1910); Freedman v. Oppen- 
heim, 187 N. Y. ror, 79 N. E. 841 (1907); Weil v. Radley, 31 App. Div. 25, 52 N. Y. 
Supp. 398 (1898); Kahn v. Mount, 46 App. Div. 84, 61 N. Y. Supp. 358 (1899); Binzen 
v. Epstein, 58 App. Div. 304, 69 N. Y. Supp. 789 (1901); Carolan v. Yoran, 104 App. 
Div. 488, 93 N. Y. Supp. 935 (1905); Lalor v. Tooker, 130 App. Div. 11, 114 N. Y. 
Supp. 403 (1909); McLaughlin v. Brown, 126 S. W. (Tex. Civ. App.) 292 (1910). 

14 Supra, note 4. 

15 Page v. Greeley, 75 Ill. 400 (1874); Attebery v. Blair, 244 Ill. 363, or N. E. 475 
(1910); Bear v. Fletcher, 252 Ill. 206, 96 N. E. 997 (1911); Knox v. Despain, 156 Ill. 
App. 134 (1910); Constantine v. East, 8 Ind. App. 291, 35 N. E. 844 (1893); Fagan ». 
Hook, 134 Ia. 381, 105 N. W. 155 (1907); Upton ». Smith, 183 Ia. 588, 166 N. W. 268 
(1918); Lake Erie Land Co. v. Chilinski, 197 Mich. 214, 163 N. W. 929 (1917); Brad- 
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departing from the prior current of authority in that state, held 
that a marketable title depending on adverse possession and shown 
outside of the record and abstract would suffice. The same result 
was reached in Kenefick v. Shumaker, which also departs from an 
earlier decision in the same state. Perhaps something must de- 
pend on the purposes for which land is bought and held, the prac- 
tice of conveyancing and the form of the records in the particular 
state. As the Supreme Court of Washington says: 


“‘Few persons care for that form of title which requires a resort to 
parol evidence to establish a link in its chain. And there is a well-founded 
reason for such dislike. Other conditions being equal, property so held 
is always passed by when offered for sale in competition with property 
held by title deducible of record. Such a title is more subject to attack 
by speculators in defective titles than is a record title, and when attacked 
more difficulty is experienced in establishing it than is in establishing the 
latter form of title. Land so held cannot be left vacant with the same 
safety as land held by title of record, and it seems that no matter how 
incontestable the parol proofs of title may be, a constant resort to the 
courts is necessary to enforce rights and contracts in connection there- 
with which pass unquestioned with other forms of title. For these and 
other reasons, such a title is undesirable.” 1” 


Without going as far as the courts of California, Oregon and 
Washington and holding that such titles are not marketable, we 
may see good reason why purchasers should contract, not merely 
for a good title, but for one which they may at any time show to 
be good by the public records. Where land is much bought and 
sold a contract calling for an abstract showing title may well mean 
more than a contract calling only for a marketable title in the sense 
which courts attach to that term. The Supreme Court of Missouri 
denies this, doubting whether a contract for a record title as dis- 
tinguished from an “actual title” was ever intentionally made. 
It argues that the holder of the record title may not be the actual 





way v. Miller, 200 Mich. 648, 167 N. W. 15 (1918); Thompson v. Dickerson, 68 Mo. 
App. 535 (1897); Bruce v. Wolfe, 102 Mo. App. 384, 76 S. W. 723 (1903); St. Clair v. 
Hellweg, 173 Mo. App. 660, 159 S. W. 17 (1913); McLane ». Petty, 159 S. W. (Tex. 
Civ. App.) 891 (1913); Moser v. Tucker, 195 S. W. (Tex. Civ. App.) 259 (1917). - 

16 116 N. E. (Ind. App.) 319 (1917). 

17 Watson v. Boyle, 55 Wash. 141, 143, 104 Pac. 147 (1908). “Titles by adverse 
possession are in disfavor with persons contemplating the purchase of property.” 
Crocker Point Ass’n v. Gouraud, 224 N. Y. 343, 350, 120 N. E. 737 (1918). 
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owner and that actual ownership is the thing of paramount im- 
portance. But actual ownership is called for by the mere contract 
of sale without more.’® It is important for the purchaser that ven- 
dor be both actual owner and owner of record. Hence when the 
contract calls for an abstract showing title in vendor it calls spe- 
cifically for a substantial advantage to purchaser which he ought 
to be allowed to insist upon. 


13. THE STATUTE OF FRAUDS 


No less than twenty-three cases during the past year turned on 
alleged oral contracts to leave property by will,!® or to adopt and 
leave property to the adopted person as to a child.”” As one reads 
these cases he cannot but have an uneasy feeling that general 
expectations of becoming the object of a testator’s bounty often 
ripen into a contract after testator’s death. Where the courts do 
not require the acts of part performance relied upon to take the 
case out of the Statute of Frauds to be unequivocal and indubitably 
referable to a contract as to the very land in question, but are 
content with a case of great hardship upon plaintiff, it is not hard 
to do for the deceased by proof of his casual “‘admissions”’ in con- 
versation over a series of years what the law would not have per- 
mitted him to do in person otherwise than by jealously guarded 
formalities. It is not merely the Statute of Frauds that is involved 





18 “Tt should be borne in mind that in contracts for the sale of real estate, an agree- 
ment to make a good title is always implied, unless the liability is expressly excluded.” 
SUGDEN, VENDORS AND PURCHASERS, 14 ed., 16. 

19 Starrett v. Dickson, 136 Ark. 326, 206 S. W. 441 (1918); Trout v. Ogilvie, 182 
Pac. (Cal. App.) 333 (1919); Kurtz v. De Johnson, 29 Cal. App. 246, 183 Pac. 588 
(1919); Landrum ». Rivers, 148 Ga. 774, 98 S. E. 477.(1919); Stewart v. Todd, 173 
N. W. (Ia.) 619 (1919); McInnerny v. Graham, 174 N. W. (Ia.) 395 (1919); Hoppes 
v. Hoppes, 124 N. E. (Ind. App.) 772 (1919); James v. Lane, 103 Kan. 540, 175 Pac. 
387 (1918); Taylor v. Holyfield, 104 Kan. 587, 180 Pac. 208 (1919); Eastman ». East- 
man, 117 Me. 276, 104 Atl. 1 (1918); Noyes v. Noyes, 233 Mass. 55, 123 N. E. 395 (1919); 
Fleming v. Fleming, 202 Mich. 615, 168 N. W. 457 (1918); Powers v. Norton, 174 N. W. 
(Neb.) 223 (1919); Gettins v. Boyle, 184 App. Div. 499, 171 N. Y. Supp. 711 (1918); 
Hermann 2. Ludwig, 186 App. Div. 287, 174 N. Y. Supp. 469 (1919); Smith ». Furst, 
186 App. Div. 452, 174 N. Y. Supp. 481 (1919); Herr v. McAllister, 181 Pac. (Ore.) 741 
(1919); Williams v. Williams, 123 Va. 643, 96 S. E. 749 (1918); Alexander v. Lewes, 104 
Wash. 32, 175 Pac. 572 (1918). 

20 Pantel v. Bower, 104 Kan. 18, 178 Pac. 241 (1919); Bromeling v. Bromeling, 202 
Mich. 474, 168 N. W. 431 (1918); Ball v. Brooks, 173 N. Y. Supp. (N. Y. Misc.) 746 
(1918); Wall v. McEnnery, 105 Wash. 445, 178 Pac. 631 (1919). 
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in these cases but the Statute of Wills as well. In a laudable desire 
to do justice to particular plaintiffs, courts of equity should not 
overlook the sound policy behind these two statutes. In too many 
American jurisdictions oral contracts as to disposition of property 
after the owner’s death have come to be enforced against the 
owner’s heirs or representatives much too lightly. Apparently to 
meet this mischief, California in 1905 added the following clause 
to the Statute of Frauds: 


‘An agreement which by its terms is not to be performed during the 
lifetime of the promisor, or an agreement to devise or bequeath any 
property, or to make any provision for any person by will.” # 


May a case be taken out of the foregoing provision in equity by . 
the same acts of part performance as would suffice for a contract 
of sale? This question was before the court in Trout v. Ogilvie.” 
After a provision substantially in the terms of section 4 of the Stat- 
ute of Frauds, the Civil Code of California (sec. 1741) adds: 


“But this does not abridge the power of any court to compel the spe- 
cific performance of any agreement for the sale of real property in case 
of part performance thereof.” 


It was considered that this proviso applied only to contracts for 
the sale of land and that a contract to leave property by will would 
not be taken out of the purview of the amendment to section 1624 
by acts of part performance. The result is reached on the ground 
that section 1624 provides for seven cases, of which contracts for 
the sale of land are one and contracts to devise or bequeath are 
another, and that the exception in section 1741 by its terms ap- 
plies only to the former. If a court were inclined to favor the tak- 
ing of cases out of the statute, it might say that section 1741 was 
but declaratory of the pre-existing law, that the word “sale” had 
been construed to include contracts to leave by will or on intestacy * 





21 Laws OF CALIFORNIA, 1905, p. 611. This provision is now subdiv. 7 of § 1624 of 
the Civil Code. 

® 182 Pac. (Cal. App.) 333 (1919). 

% Manning »v. Pippen, 95 Ala. 537, 11 So. 56 (1891); Allen v. Bromberg, 163 Ala. 
620, 50 So. 884 (1909); Mayfield v. Cook, 77 So. (Ala.) 713 (1918), but see Adams ». 
Adams, 26 Ala. 272 (1855); Gordon »v. Spellman, 145 Ga. 682, 89 S. E. 749 (1916); 
Hoopeston Library v. Eaton, 283 Ill. 449, 119 N. E. 647 (1918); Wallace v. Long, 105 
Ind. 522, 5 N. E. 666 (1885), distinguishing Lee v. Carter, 52 Ind. 342 (1876); Judy »v. 
Gilbert, 77 Ind. 96 (1881); Wright v. Green, 119 N. E. (Ind. App.) 379 (1918); Ham- 
ilton v. Thirston, 93 Md. 213, 48 Atl. 709 (1901); Gould v. Mansfield, 103 Mass. 408 
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and hence that the exception was meant to apply to all cases of 
contracts as to an interest in lands within the purview of the clause 
in section 4 of the Statute of Frauds. But the court’s proposition 
that the amendment to section 1624 would thus be deprived of 
any real significance, since such contracts would be left exactly 
where they were before the amendment, is a weighty one; and in 
connection with the point that the whole doctrine of part perform- 
ance is an anomaly, which ought to be held within narrow limits,™ 
it seems conclusive. Thus the case is significant of a reviving re- 
gard for the policy of the statute on the part of American courts. 
I have said that taking cases out of the Statute of Frauds by part 

performance is an anomaly. This proposition is disputed with 





(1869); Lozier v. Hill, 68 N. J. Eq. 300, 59 Atl. 234 (1904); Gooding v. Brown, 35 Hun, 
(N. Y.) 148 (1885); Henning v. Miller, 66 Hun (N. Y.) 588, 21 N. Y. Supp. 831 (1893); 
Ludwig v. Bungart, 48 App. Div. 613, 63 N. Y. Supp. 91 (1900); Banta v. Banta, 103 
App. Div. 172, 93 N. Y. Supp. 393 (1905); Howard v. Brower, 37 Ohio St. 402 (1881); 
Kling v. Bordner, 65 Ohio St. 86, 61 N. E. 148 (1901); Hopple v. Hopple, 2 Ohio C. D. 
59 (1888); Brown v. Golightly, 106 S. C. 519, 91 S. E. 869 (1917), aliter as to contract to 
leave personalty, Turnipseed ». Sirrine, 57 S. C. 559, 35 S. E. 757 (1899); Campbell ». 
Taul, 3 Yerg. (Tenn.) 548 (1832); Goodloe v. Goodloe, 116 Tenn. 252, 92 S. W. 767 
(1905); Henderson v. Davis, 191 S. W. (Tex. Civ. App.) 358 (1917); Hale v. Hale, 90 
Va. 728, 19 S. E. 739 (1894); Swash v. Sharpstein, 14 Wash. 426, 44 Pac. 862 (1896); 
In re Edwall’s Estate, 75 Wash. 391, 134 Pac. 1091 (1913); Soper v. Sheldon’s Estate, 
120 Wis. 26, 97 N. W. 524 (1903); Laughnan v. Laughnan, 165 Wis. 348, 162 N. W. 
169 (1917); Horton v. Stegmyer, 175 Fed. (C. C. A.) 756 (1910); Quirk ». Bank, 244 
Fed. (C. C. A.) 682 (1917). 

A few jurisdictions construe the words of the statute literally and hold to the con- 
trary: Stahl v. Stevenson, 102 Kan. 447, 844, 171 Pac. 1164 (1918) (contract to leave 
property generally, even if whole estate is land);aliter a contract to devise specific land, 
Nelson v. Schoonover, 89 Kan. 388, 131 Pac. 147 (1913); Myles ». Myles, 6 Bush (Ky.), 
237 (1869), but see Gernhert v. Straeffer, 172 Ky. 823, 189 S. W. 1141 (1916); Woods ». 
Dunn, 81 Ore. 457, 159 Pac. 1158 (1916) (semble); Quinn v. Quinn, 5 S. D. 328, 58 N. W. 
808 (1894). 

If this latter view were to be taken, it could be argued that the amendment to the 
California code merely sought to bring that jurisdiction into line with the prevailing 
view and the arguments suggested in the text could be made on that basis. 

2 Lord Blackburn in Maddison »v. Alderson, 8 App. Cas. 467, 489 (1883); Lord 
Redesdale in Lindsay v. Lynch, 2 Sch. & Lef. 1, 5 (1804); Kent, C., in Phillips 2. Thomp- 
son, r Johns. Ch. (N. Y.) 131, 139 (1814), and Parkhurst ». Van Cortlandt, 1 Johns. 
Ch. (N. Y.) 273, 284-285 (1814); Walworth, C., in German v. Machin, 6 Paige (N. Y.), 
288, 293 (1837); Zabriskie, C., in Eyre v. Eyre, 19 N. J. Eq. 102, 104 (1868); Field, J., 
in Arguello v. Edinger, 10 Cal. 150, 159 (1858); Woodward, J., in Moore v. Small, 19 
Pa. St. 461, 466 (1852); Sterrett, J., in Jamison ». Dimock, 95 Pa. St. 52, 56 (1880); 
Brickell, C. J., in Heflin 2. Milton, 69 Ala. 354, 356 (1881); Hemphill, C. J., in Garner 2. 
Stubblefield, 5 Tex. 552, 557 (1851); 2 Story, Equiry JURISPRUDENCE, §§ 1051-1052; 
Browne, STATUTE OF FRAupS, 5 ed., § 492. 
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much ability in a recent paper,” on the basis of interpretation of 
the statute in the light of contemporary history, showing, as it is 
argued, that it was not intended to apply in equity at all. But the 
argument proves too much. If the author’s thesis is sound, instead 
of taking cases out of the Statute where there was fraud or posses- 
sion had been taken or there was part performance, courts of equity 
should have spoken thus: “Since with our modes of proof we can 
obviate the mischiefs of seventeenth-century jury trial, for which 
alone the Statute was devised, we will specifically enforce all con- 
tracts, written or oral, according to the general principles of our 
jurisdiction.” What the courts actually did was to assume the 
Statute applicable in equity and then take particular cases out of 
its purview by reason of fraud or because the bargain was “‘exe- 
cuted” — and this from a time almost contemporary with its 
enactment.* ‘The proposition had also been disputed by Lord 
Selborne on the ground that in these cases the court of equity does 
not enforce the contract but rather the “equities” of the plaintiff 
arising from fraud or part performance.”” This ex post facto rational- 
ization of what had gone on in equity for historical reasons, seems 
to be open to a conclusive objection. The courts have not enforced 
and do not enforce the equitable claims of the plaintiff arising from 
fraud or part performance as such, but rather the contract itself, 
exactly as if it were a legally enforceable contract for which the 
legal remedy was inadequate. The “equities” of one who has been 
put in possession or of one who has partly performed, call for mak- 
ing him whole for what he is out upon the faith of the contract, so 
far as a court of equity may do so. Hence they amply justify the 
view of certain southern courts which carry equitable relief so far 
as to give the purchaser an accounting and complete restitution, 
but no further.2 Lord Selborne’s theory, however, was not pro- 





% Costigan, ‘Has There Been Judicial Legislation in the Interpretation . . . of the 
Statute of Frauds,” Wigmore Celebration Essays, 473, 14 ILL. LAw REv. 1. 

26 The leading cases for the two types of taking out of the statute are Mullet v. Half- 
penny, Prec. Ch. 404 (1699) and Butcher ». Stapely, 1 Vern. 363 (1685). 

27 Maddison »v. Alderson, 8 App. Cas. 467, 475 (1883). This ingenious theory has 
been given much currency in recent American decisions by Professor Pomeroy, 2 
EQUITABLE REMEDIES, 2 ed., § 2239. 

28 Grant v. Craigmiles, 1 Bibb, 203 (1808) and subsequent cases in Kentucky; Bea- 
man v. Buck, 9 Sm. & M. 207 (1848) and subsequent cases in Mississippi; Albea ». 
Griffin, 22 N. C. 9 (1838), and subsequent cases in that state; Patton v. McClure, Mart. 
& Yerg. 333 (1828), and subsequent cases in Tennessee. 
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pounded to explain cases confining relief to restitution in equity 
but to meet those where the court of equity ‘‘takes the case out 
of the statute’ and enforces the contract as such. It is important 
to insist that the taking of cases out of the statute is a historical 
anomaly, only to be understood by reference to seventeenth-cen- 
tury and eighteenth-century legal institutions and modes of thought 
in equity and that, like all historical anomalies of the sort, it defies 
logically satisfactory analytical treatment. 

What is the actual situation? We say that for the purposes of 
courts of equity, cases are taken out of the purview of the statute 
in either of two ways: by fraud or by part performance. Recently 
there has been a tendency to run the two together, largely under 
the influence of Pomeroy’s doctrine of “equitable fraud.” ** But 
they had an independent origin and have developed along inde- 
pendent lines. Hence they call first for independent consideration. 

All the decisions on “fraud” as a ground for taking cases out of 
the statute refer directly or indirectly to Mullet v. Halfpenny.® 
There the contract was in writing, but the defendant fraudulently 
got possession of it so that plaintiff could not produce it. To-day, 
plaintiff would give him notice to produce and prove the contents 
of the writing by secondary evidence. In those days it could be 
said that as defendant himself had fraudulently created the obstacle 
to making the proof required by the statute, it was inequitable 
that he be allowed to take advantage thereof and hence that he 
should not be allowed to assert the statute. In another old case * 
a marriage took place on the husband’s promising to settle certain 
property upon the wife according to his prior agreement. One may 
well feel that he did not intend to keep this promise when it was 
made. But perhaps such a state of facts was not actually proved, 
and the line between statements of fact as to one’s present state of 
mind and promises as to one’s future conduct was not well under- 
stood in 1720. At any rate the court distinguished cases of “reli- 
ance on the honor, word or promise of the defendant” from “cases 
of fraud,” and put as an instance of fraud, “‘if one agreement in 
writing should be proposed and drawn and another fraudulently 





29 4 PomEROy, EQuITY JURISPRUDENCE, 4 ed., § 1409 n. 

30 Prec. Ch. 404 (1699). Halfpenny v. Ballet, 2 Vern. 373 (1699), is evidently the 
same case. 

81 Montacute v. Maxwell, 1 P. Wms. 618 (1720). 
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and secretly brought in and executed in lieu of the former.” Evi- 
dently the court had in mind cases where a defendant is held in 
equity to make good his representations after plaintiff has acted 
on them. Besides these cases of fraudulent creation of the bar and 
fraudulent representations acted on, the books speak of another 
case, namely, “a marriage brought about by fraud of the prom- 
isor.”’ Statements to this effect go back to Cookes v. Mascall ® 
and Dundas v. Dutens.® In the former, without fraud of any sort, 
a marriage settlement reduced to writing but not signed by either 
party, was decreed to be performed.* In the latter, Lord Thurlow 
said obiter: “If the husband made an agreement that he would 
settle and then in fraud of that agreement got married, would not 
he be bound by it?” Later English decisions make it very doubtful 
whether the inference drawn from these old cases can stand.® Of 
the American cases, Peek v. Peek *® and Allen v. Moore *" seem to 
hold that making a promise not intending to keep it and thus 
procuring a marriage, will take the case out of the statute. But 
in the latter there was no more than a breach of a promise as 
to what should be done after marriage. It is hard to find any 
actual fraud in the case as reported, and the authorities are prop- 
erly against the proposition that non-performance of a promise 
relied on by the plaintiff is to be held “fraud” in this connection.* 
Peek v. Peek relies on Green v. Green,*® a case of a radically differ- 





% 2 Vern. 200 (1690). 

% 1 Ves. Jr. 196, 199 (1790). 

* This has much of the flavor of the strong-arm decisions of seventeenth-century 
chancellors in matters of family settlement. See the remarks of Lord Henley in Wy- 
cherley v. Wycherley, 2 Eden, 175, 177-178 (1763). 

% In Caton v. Caton, 1 Ch. App. 137 (1865), intended husband and wife agreed upon 
a settlement before marriage. It was prepared accordingly, but they then agreed there 
should be no settlement, the husband promising her to make a will giving her all his 
property. The marriage took place and the will was made, but on the husband’s death 
it was found he had made a later and different will. The court held the case was not 
taken out of the statute. In Wood v, Midgley, 5 DeG., M. & G. 41, 45 (1854), Turner, 
L. J., says: “Is there then a case alleged by the bill of this nature, that the Defendant 
did by his fraudulent act prevent the agreement from being reduced to writing.” 

% 77 Cal. 106, 19 Pac. 227 (1888). 

87 30 Colo. 307, 70 Pac. 682 (1902). 

88 But see the dicta in Wooldridge ». Scott, 69 Mo. 669, 673 (1879). These and 
other statements to the same effect (compare 1 PoMEROY, EQUITABLE REMEDIES, 2 ed., 
§ 2253, n. 63) are founded on Halfpenny ». Ballet, 2 Vern. 373 (1699), which is a poor 
report of Mullet v. Halfpenny. 

89 34 Kan. 740, 10 Pac. 156 (1886). 
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ent type.’ In the latter there is not a contract at all. In order to 

induce the marriage the intended husband made representations’ 
as to the property he then had, in which the wife would acquire 

certain homestead or other statutory rights upon marriage. Prior 

to the marriage he fraudulently conveyed the property to a grantee 

with notice. The wife having married him on the faith of his 

ownership of the property he and those who fraudulently held for 

him were compelled to make the representation good. Where there 

is no fraudulent creation of the statutory obstacle, no fraudulent 

representation that the statute has been complied with, and no- 
case of representations, as distinguished from contract, which equity 

requires to be made good, there is excellent authority for applying 

the statute." But the first two cases go on a sound general doctrine 

of equity “ and the third is not within the letter nor the spirit of 

the statute. 

There are two main types of case in which part performance is 
held to remove the bar of the statute. In one possession has been 
taken under the contract and that alone or something further done 
in connection therewith is taken to suffice. In the other possession 
is not possible and the part performance is had in some other way. ° 
Logically there would seem little ground for a distinction of this 
sort. But the cases here also developed along two lines and at- 
tempts in the last generation to bring the two together upon some 
common theory have succeeded more in appearinas than in reality. 
Let us look briefly at each. 

Before a decade had passed after its enactment, the Court of 
Chancery began to take cases out of the operation of the statute 
where purchaser had been put in possession under the contract.® 
Sugden long ago called attention to some old cases which indicate 
that this was the result of ideas as to livery of seisin.“ Putting 
the purchaser in possession was taken to be the substance of a com- 
mon-law conveyance. The rule thus derived became established in 





40 Of the same sort are Petty v. Petty, 4 B. Mon. (Ky.) 215 (1843); Arnegaard ». 
Arnegaard, 7 N. D. 475, 75 N. W. 797 (1808). 

41 Hackney v. Hackney, 8 Humph. (Tenn.) 452 (1847); 1 Stpry, Equity Jurs- 
PRUDENCE, § 768. 

® Perhaps this is what really lies at the basis of the familiar saying that the doctrine 
“rests on estoppel.” 3 PoMEROY, EQuITY JURISPRUDENCE, 4 ed., § 1293. 

* Butcher v. Stapely, 1 Vern. 363 (1685). 

# VENDOR AND PURCHASER, 14 ed., 152 0. p. 
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England and in a majority of American jurisdictions. But its 
original basis was soon overlooked and attempts to rationalize the 
subject led writers and courts to turn to the idea of “fraud”’ in order 
to make a reasoned doctrine of ‘‘part performance” on the basis of 
the old cases where the chancellor had dispensed with the statute. 
Different developments of this idea gave rise to many varieties of 
doctrine. Thus we get to-day cases taken out by possession alone;® 
cases taken out by possession coupled with something else, arbitra- 
rily prescribed by judicial decision or by statute; cases taken out 
by possession when joined to circumstances of great hardship upon 
purchaser; *’ cases of part performance other than by taking pos- 
session, where there are acts solely referable to a contract as to the 
very land or showing a change in the character of the pre-existing 
possession,** and cases where it is not possible to take possession 
but relief is given on a theory of fraud or of irreparable injury to 
purchaser, without more.*® It is significant that where the case 
admits of taking possession, taking or not taking possession is 
always made the decisive element in the result, if not in the rea- 
soning. Even where it does not, if something can be strained into 
a taking possession, many courts have been willing to strain a point 
accordingly.®® It is only where there is no possibility of possession 
that American courts have been willing to rely wholly upon theories 
of ‘equitable fraud.”” The results are intractable to analysis.*' So 
far as not absolutely bound by authority as to particular situations 
of fact, the most that courts may do is to choose between a policy 
of departing widely from the spirit of the statute and giving relief 
on oral contracts in large classes of cases on a theory of fraud or of 
irreparable injury, or, on the other hand, a policy of holding to the 
spirit of the statute, and, except in those cases where foreclosed by 





4 See the cases cited in 1 Ames, CASES ON EQUITY JURISDICTION, 270, N. 1. 
4 CoprE or ALABAMA, § 2152; Heflin v. Milton, 69 Ala. 354 (1881); Wright v. Raftree, 
181 Ill. 464, 54 N. E. 998 (1899). See 1 Ames, CASES ON Equity JURISPRUDENCE, 
287-288 n. , 

47 Burns v. Daggett, 141 Mass. 368, 6 N. E. 727 (1886). 

48 E.g., Morrison v. Herrick, 130 Ill. 631, 22 N. E. 537 (1889). 

49 F.g., Rhodes v. Rhodes, 3 Sandf. Ch. (N. Y.) 279 (1846) and like cases. 

50 E.g., the doctrine of “dominant” possession: Watson v. Mahan, 20 sees 223, 
226 (1863); Gupton v. Gupton, 47 Mo. 37 (1870). 

5. F.g., in 36 Cyc. 672, treating of “dominant” possession, Professor Pomeroy 
makes an ingenious attempt to line the decisions up on some principle. But the cases 
cited in note 32 scarcely sustain the text. 
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authority in the particular jurisdiction, requiring a state of facts 
satisfying the policy of the statute and in addition thereto a case 
affording strong equitable grounds for going forward with the per- 
formance which the parties have begun. 

There can be little doubt that this subject is closely connected 
with the attitude of seventeenth- and eighteenth-century courts 
toward statutes and with the large ideas of seventeenth- and eight- 
eenth-century chancellors as to their power of making things over 
along ethical lines. As is well known, the courts of that time “mani- 
fested no small degree of hostility” to the Statute of Limitations 
and “sought out numerous contrivances to evade its most obvious 
provisions.” *? The doctrine of “acknowledgment” taking cases 
out of the Statute of Limitations, as it was down to the middle of 
the nineteenth century, bears a suggestive analogy to the doctrine 
of part performance taking cases out of the Statute of Frauds.® | 
Moreover, down to the nineteenth century chancellors were zealous 
to make over bargains and generally to do what it seemed to each 
particular chancellor was required by the broad equities of the 
particular situation, with relatively little regard for the stability of 
transactions or security of acquisitions.* When chancellors held 
such ideas, a substantial livery of seisin, the substance of a com- 


mon-law conveyance, or a serious hardship upon purchaser, which 
might be brought under the all-embracing and magic word “‘fraud” , 
might well suffice to move them to dispense with a statute. When 
Butcher v. Stapely was decided, the air was full of ideas of natural 
law, on a higher plane than any human legislation, and the courts 
of law were about to decide that the king, in particular cases and 





8 Pritchard v. Howell, 1 Wis. 131, 135 (1853). 

8 In equity, provision by a testator in his will for the payment of all his “just debts” 
was held to waive the statute. Anon., 1 Salk. 154 (1689); Gofton v. Mill, 2 Vern. 141 
(1690). Almost anything was tortured into an “acknowledgment” by courts of law. 
Trueman v. Fenton, Cowp. 544 (1777); Quantock v. England, 5 Burr. 2630 (1770). 

5 The student of equity will think at once of precatory trusts; of extreme cases of 
specific performance with compensation, such as Lord Thurlow’s decrees, criticized 
by Lord Eldon in Drewe v. Hanson, 6 Ves. 675, 677-678 (1802); of the old decisions 
dispensing with performance of express conditions precedent; of Lord Thurlow’s doc- 
trine that time can never be made of the essence by mere agreement of the parties, 
Williams v. Thompson, NEWLAND, ConTRACTS, 2 ed., 238; of Lord Henley’s proposi- 
tion that courts of equity “attend to slight considerations for confirming family settle- 
ments” and “consider the ease and comfort and security of families” rather than 
whether there is a common-law contract. Wycherley v. Wycherley, 2 Eden, 175, 177- 
178 (1763). 
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“fon necessary and urgent occasions,” could in his discretion dis- 
pense with penal statutes.” If for good reasons James II might 
dispense with a statute of Charles II requiring public officers to 
take a test oath, Lord Jeffreys might well feel that James’s chan- 
cellor, for good reasons, could dispense with another statute of 
Charles II, requiring contracts for the sale of land to be in writing. 
It is significant that at first there was a tendency to take cases out 
of the statute very freely, analogous to the tendency with respect 
to the Statute of Limitations already spoken of.® In the fore 
part of the nineteenth century there was a wholesome reaction, 
exactly as in case of the Statute of Limitations. Later, chiefly in 
the United States, there was a return to the older attitude and a 
movement to let down the bars with great liberality, — largely 
under the influence of attempts to rationalize the subject of part 
performance by means of theories of “fraud.” In England a 
generation ago there was a second reaction toward stricter holding 
to the statute, and there are now signs of a movement in the same 
direction in the United States. 

In so many jurisdictions the specific cases which will obviate the 
bar of the statute are so well settled that it may seem futile to essay 
any general theory. And yet many things remain unsettled. Hence 
some genera! idea as to the basis on which courts should act and 
some analytical conception of the subject of taking cases out of the 
Statute of Frauds, as a whole, will be useful in preventing the 
growth of further anomalies, in preventing the extension of old 

~ ones, and in laying the foundations for an ultimate putting of the 
subject into better order, whether by legislation or otherwise. 
From this point of view, what account may be given of the types 
of case heretofore considered? First we have the cases of “‘fraud”’ 
in the stricter sense. These may well stand, if we except certain 
dicta, on the familiar principle of that much-enduring word “ 
toppel’”’ — that one who-makes a representation for the purpose of 
inducing another to act on it, if the other so acts to his injury, must 
make good that representation. Second, we have the cases of 

possession, now become “part performance.” Originally these 
went on the ground that there had been the substance of a com- 
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55 Godden v. Hales, Comb. 21, 2 Shower, 475 (1686). 
56 Seagood v. Meale, Prec. Ch. 560 (1721); Lacon v. Mertins, 3 Atk. 1 (1743); Dick- 
inson v. Adams, cited in 4 Ves. 722 (1799). 
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mon-law conveyance. As this was overlooked or forgotten, new 
explanations were sought. An early theory was that taking posses- 
sion and holding it as owner, with the assent of the vendor, was 
something solely referable to a contract between the parties as to 
that very land, and hence calling for an explanation which would let 
in evidence of the contract.5” Another was that taking possession 
is an act of part performance because “‘the party might be treated 
as a trespasser if he could not invoke the protection of the con- 
tract.” °8 That is, being, as it were, seized through the substance 
of a common-law conveyance, the purchaser may go into equity to 
protect his equitable ownership guia timet. But we have here a 
transition to the idea of “fraud,” and in consequence American 
courts have often called for something more than taking posses- 
sion.5® Thus we are led to the view well expressed by Lord Cot- 
tenham in Mundy v. Jolliffe: © 


“Courts of Equity exercise their jurisdiction, in decreeing specific 
performance of verbal agreements, where there has been part per- 
formance, for the purpose of preventing the great injustice which would 
arise from permitting a party to escape from the engagements he has 
entered into, upon the ground of the Statute of Frauds, after the other 

party to the contract has, upon the faith of such engagement, expended 
~ his money or otherwise acted in execution of the agreement.” 


Pomeroy developed this argument into a theory of.-“‘equitable 
fraud” as the basis of the doctrine, which has had a wide influence 
in the United States and has given Lord Cottenham’s theory gen- 
eral vogue in hard cases not admitting of the taking of posses- 
sion.” I have already pointed out the effect of this gradual ex post 





57 Sir William Grant in Frame v. Dawson, 14 Ves. 386, 387-388 (1807); Wigram, 
V. C., in Dale v. Hamilton, 5 Hare, 369, 381 (1846); Seitman v. Seitman, 204 Ill. 504, 
68 N. E. 461 (1903); Hersman v. Hersman, 253 Mo. 175, 161 S. W. 800 (1913). 

58 Field, J., in Arguello v. Edinger, 10 Cal. 150, 159 (1858). 

59 “Tn several jurisdictions . . . this reason, as applied to mere possession, is re- 
jected as artificial and untrue in fact.” 1 Pomeroy, EQUITABLE REMEDIES, 2 ed., 
§ 2239. See also id., § 2243. 

60 5 My. & Cr. 167, 177 (1839). 

6&1 3 Pomeroy, Equity JURISPRUDENCE, § 1297 (citing Mundy ». Jolliffe); 4 id., 
§ 1409, n.; Gallagher v. Gallagher, 31 W. Va. 9, 5 S. E. 297 (1888). 

® Wright v. Wright, 99 Mich. 170, 58 N. W. 54 (1894); Svanburg ». Fosseen, 75 
Minn. 350, 78 N. W. 4 (1899); Nowack »v. Berger, 133 Mo. 24, 34 S: W. 489 (1896); 
Pflugar v. Pultz, 43 N. J. Eq. 440, 11 Atl. 123 (1887); Lothrop ». Marble, 12 S. D. srz, 
81 N. W. 885 (1900); Bryson v. McShane, 48 W. Va. 126, 35 S. E. 848 (1900). 
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facto development of a theory in producing an artificial differentia- 
tion of cases according to the possibility of taking possession, and 
in fostering loose notions of possession in cases of contracts for sup- 
port where vendor is to live on the land during his life and the pur- 
chaser is upon the land with him. The cases as to service rendered 
the vendor are also palpably influenced by the older decisions as 
to taking cases out of the statute by payment. May we give any 
satisfactory analytical account of such a situation? At any rate 
we may note that the prevailing theory, whether put as Lord Cot- 
tenham put it, or in terms of “equitable fraud” with Pomeroy, is 
not applied by courts to one of the strongest cases for its applica- 
tion, namely, payment of the purchase money to an insolvent ven- 
dor,® and this, it is significant to note, because such cases admit of 
taking possession. In truth it was devised to explain the cases 
where the situation does not admit of taking possession, just as the 
theory of acts solely referable to a contract as to the land was devised 
to explain the cases where possession is held to suffice. And this 
leads to the suggestion that each contains a part of the truth in that 
we really have two things to consider: (1) whether the policy of 
the statute is saved, and (2) whether there is something in the 
particular case that calls for dispensing with a formal compliance 
with the statute, its policy being saved, and makes it more equitable 
to go forward and complete what the parties have begun. The 
theory of acts solely referable to a contract as to the land shows us 
how to meet the policy of the statute. Lord Cottenham’s proposi- 
tion or the doctrine as put by Pomeroy, shows us how to determine 
what to do, if and when our first condition is satisfied. Lord Sel- 
borne in effect combined the two along this line in Maddison v. 
Alderson, and gave us, it is submitted, the best rationalization of 
part performance to be found in the books. Thus the tendency of 
American courts to require something more than merely taking 
possession under the contract and the refusal of many courts to 
grant relief even in hard cases of service, where no possession is 
taken, without some act solely referable to the contract, are well 
justified and are in the right line of progress toward a satisfactory 
law upon this subject. 





® Townsend »v. Fenton, 32 Minn. 482, 21 N. W. 726 (1884); Bradley v. Owsley, 74 
Tex. 69, 11 S. W. 1052 (1889); Miller v. Lorentz, 39 W. Va. 160, 19 S. E. 391 (1894). 
* 8 App. Cas. 467, 475-476 (1883). 
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We may now examine the decisions of the past year in the light 
of the foregoing discussion. 

N othing new is brought out by the cases involving taldeg of 
possession. None of them involve possession without more. Doty 
v. Rensselaer Insurance Co. is a case of possession coupled with 
expensive improvements, within the settled New York doctrine. 
Pearson v. Gardner * and Kemmerer v. Title & Trust Co. are 
cases of possession coupled with part payment. Page v. Cave ® is: 
a case of possession plus the rendition of services. In Hudgins v. 
Thompson ” there was possession along with part payment and 
substantial improvements. In Sizemore v. Davidson ™ vendor was 
in possession under a contract to purchase public land. He sold 
by parol to purchaser who took possession. Under the doctrine 
prevailing in Kentucky, where part performance does not take a 
case out of the statute, it was held that after vendor had acquired 
a patent he could be prevented from asserting his legal title 
against purchaser until the equities between the parties had been 
adjusted. In other words, vendor was treated as equitable owner,” 
and his contract with purchaser as a conveyance of his equitable 
ownership within the Statute of Frauds. 

Nor is there much new in the cases of continuance in possession or 
possession referable to some relation between the parties. Ashcraft 
v. Tucker ™ and Casadyv. Casady" are ordinary cases of continuance 
in a prior possession. In the former thérewas the added circumstance 
of part payment, which standing alone, however, could not suffice.” 





8 188 App. Div. 29, 176 N. Y. Supp. 55 (1919). 
6 Dunckel v. Dunckel, 141 N. Y. 427, 36 N. E. 405 (1894). 
87 202 Mich. 360, 168 N. W. 485 (1918). 
68 go Ore. 137, 175 Pac. 865 (1918). 
6 106 Atl. (Vt.) 774 (1919). 
7 211 S. W. (Tex.) 586 (1919). 
71 183 Ky. 166, 208 S. W. 810 (1919). 
7% This is universally held in such cases. Russ v. Crichton, 117 Cal. 695, 49 Pac. 
1043 (1897); Aldrich v. Aldrich, 37 Ill. 32, 36 (1865); Egbert ». Bond, 148 Mo. 109, 
4g S. W. 873 (1899). Yet the contract is not enforceable in equity against the state 
nor indeed judicially at all, unless by way of mandamus where some ministerial act 
of an administrative officer is all that is required to pass title. 
7 136 Ark. 447, 206 S. W. 896 (1918). 
™ 169 N. W. (Ia.) 683 (1918). 
% So also in Starrett v. Dickson, 136 Ark. 326, 206 S. W. 441 (1918). In Hawley ». 
Wood, 184 Pac. (Cal.) 9 (1919) purchaser in an oral contract claimed that a tenant 
at will of seller had attorned to him. This was held insufficient. It may be sup- 
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In King v. Hartley” and ‘Le Vee v. Le Vee™ the contract was 
between tenants in common. The possession was referable to 
the relation and there was nothing to show any change in 
its character. In Formby v. Williams ™ a tenant in possession 
under a lease spread fertilizer over the land before the lease expired, 
relying on an oral contract for a new lease. Specific performance 
was denied on the ground that the acts relied on were not exclu- 
sively referable to the contract nor such as could “‘not be explained 
consistently with any other contract.” Here, unlike Mundy v. 
Jolliffe,”® the acts were such as the lessee could lawfully do by virtue 
of his tenancy, although it was not likely that he would unless he 
expected to stay beyond the term of his lease. They did not neces- 
sarily show a change in the character of his possession. Brown v. 
Western R. Co.®° involved a contract to build a spur track and to 
give an easement of storing lumber on defendant’s right of way. 
Plaintiff had seriously changed his position for the worse in reliance 
on the contract and had stored lumber on the right of way under 
it. In an able opinion, Lynch, J., points out the difference between 
such a case, where there is an actual contract, whether to lease the 
right of way for storage or to give an easement of storage, and the 
cases of parol licenses acted on. Here the storing of the lumber 
was necessarily referable only to some contract between the parties 
as to the use of the land by plaintiff, and the great hardship upon 
plaintiff after all that he had done made it more equitable to go 
forward than to try to undo it. The most notable thing about this 
group of cases is the strict insistence upon acts solely referable to a 
contract as to the very land or indubitably showing a change in 
the character of a pre-existing possession. 

A number of cases involve contracts to devise land in return for 
services to be rendered during the owner’s life. In Taylor v. Holy- 





ported on the ground that what took place did not establish a change in possession 
amounting to the substance of a common-law conveyance. But Shaw, J., dissenting, 
argues convincingly against the technical criterion of the California cases, which call 
for such a possession as would make purchaser “liable for trespass.” 

% 123 N. E. (Ind. App.) 728 (1919). 

77 181 Pac. (Or.) 351 (1919). Starrett v. Dickson, 136 Ark. 326, 206 S. W. 441 (1918), 
is similar. The alleged possession was referable to a joint occupancy with vendor by 
virtue of the relation of husband and wife. 

78 81 So. (Ala.) 682 (1919). 
19 5 My. & Cr. 167 (1839). 
89 99 S. E. (W. Va.) 457 (1919). 
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field ® a young man agreed to work and care for an older man and 
his wife during their lives, for which he was to be given half of their 
property on their death. The case was held to be taken out of the 
Statute of Frauds inasmuch as the plaintiff had given up other 
opportunities in life and had rendered a kind of service which could 
not be adequately compensated for in money. It should be noted 
that the same court has denied specific performance where the 
services were of such a nature as to admit of reasonable valuation.™ 
In Aldrich v. Aldrich ® a son contracted to care for his father, who 
was to leave land to the son. There was evidence that the father 
had put the son in possession and that although both were living 
on the land he treated the son as in exclusive control. But the 
. court said that the contract did not contemplate possession till 
the father’s death and that possession or improvements by the son 
were not necessary to take the case out of the statute. Weir v. 
Weir * was a similar case where a grandson went on his grand- 
father’s farm and cared for him under a contract that he was to 
have the land. The same court denied specific performance on the 
ground that he did not have possession and could be compensated * 
for his services by a claim against the estate. Although the point 
is not brought out, it is possible that in the former case the Statute 
of Limitations had run against the claim for a part of the services 
rendered. This has been made a controlling consideration by courts 
that follow Lord Cottenham’s theory in this class of case. Bromel- 
ing v. Bromeling ® involved an oral contract with an adopted son 
that in consideration of the father’s being allowed to use the son’s 
land for life, he would leave all his property to the son by will. e | 
The case was held to be taken out of the statute by the father’s 4 
use of the son’s land although a restitution of the value of use and 
occupation would seem to have been feasible. In Eastman v. East- 
man *" there was an oral agreement to devise land in return for 





81 104 Kan. 587, 180 Pac. 208 (1919). 

® Baldwin v. Squier, 31 Kan. 283, 1 Pac. 591 (1884); Renz v. Drury, 57 Kan. 84, 
45 Pac. 71 (1806). 

8 287 Ill. 213, 122 N. E. 472 (1919). 

% 287 Ill. 495, 122 N. E. 868 (1919). 

8 Warren v. Warren, 105 Ill. 508 (1882). But query whether there is a greater 
hardship than is involved in cases of payment of the purchase price to an insolvent 
vendor. 

% 202 Mich. 474, 168 N. W. 431 (1918). 

87 117 Me. 276, 104 Atl. 1 (1918). 
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services. After pleading the statute, defendant abandoned the 
point and urged that the remedy at law was adequate. This was 
clearly not well taken. The question here is not one of jurisdiction 
but of whether the plaintiff can be so far fairly compensated by 
restitution or a money equivalent that it is more equitable to undo 
what has been done, in view of the statutory bar. Signaigo v. 
Signaigo ** was a suit to enforce a parol contract with plaintiff’s 
parents to adopt plaintiff as defendant’s child and to leave property 
to plaintiff as to defendant’s own child. A like contract with plain- 
tiff was also relied on. A majority of the court (three judges dis- 
senting) granted specific performance solely on the basis of the 
services rendered. The majority of the court speak of impressing 
the property with a constructive trust. But that is only saying that 
they enforce specific performance. Their argument in this con- 
nection would point rather to imposing an equitable charge in 
order to enforce restitution for the services rendered, which do not 
appear to have been of a special character. The dissenting judges 
say (per Walker, J., p. 32): 


e 






















“The necessary, and in fact, the only parties to a contract of adop- 
tion are the natural and the adoptive parents. The child in the eye of 
the law, whether its relation to the transaction be considered under the 
statute or in equity, is the subject-matter. Its mental attitude, there- 
fore, or its subsequent conduct, cannot properly be shown to affect its 
legal status. If this be true, then it is a mere toying with words to argue 
that the relation created is one which may be established by the proof of 
the performance on the part of the child of all the duties the relation 
entails, and, as a consequence, that the case is relieved from the limita- 
tions of the statute of frauds, and may be established as any other 
contract.” 
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This seems unanswerable. Succession to property is a result of 
the relation contracted for, not the subject matter of the contract. 
To treat such cases as contracts to leave land by will, partly per- 
formed, is often to make a new contract for the parties because of 
the hardship on the plaintiff, quite after the manner of the seven- 
teenth century.*® But American cases have generally taken this 
course on the ground that compensation for the value of the serv- 
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88 205 S. W. (Mo.) 23 (1918). 
8° F.g., “implied contracts” to make the informally adopted child an heir. Wright 
o. Wright, 99 Mich. 170, 58 N. W. 54 (1894). 
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ices rendered by the child would be wholly inadequate.” It is 
noteworthy that a strong minority of one of the courts that has 
gone far in this direction is now ready to stop. It is also noteworthy 
that another court, on substantially the same facts, denied relief 
upon the authority of a decision that a contract to adopt and to 
leave property to the adopted child did not preclude disposition 
of the property inter vivos." Here too we may perceive signs of a 
return to stricter views in accord with the policy of the statute. 

Little need be said of the numerous cases of parol gifts of land 
acted on by the donee. Howard v. Stephens,” Fowler v. Isbell, 
‘Raymond v. Hattrick,“ Berry v. Berry ® and Peixouto v. Peixouto *° 
are ordinary cases of parol gift followed by taking of possession 
and making of substantial improvements. Perhaps it should be 
noted that in Berry v. Berry the court is conscious that there is 
another difficulty in these cases, over and above the Statute of 
Frauds, and so speaks of a “meritorious consideration” because 
of the relationship between donor and donee. The cases recognize 
that there must be the substance of a common-law conveyance, 
and hence refuse relief unless it is shown that possession was taken 
with the assent of donor *’ or where donee merely continues in a 
prior possession.*® Also donee must make substantial improve- 
ments or otherwise change his position for the worse on the faith 
of the gift.°” That is, there must be substantial reason for treating 
the donee as an equitable owner, seeking relief guia timet. All this 
merely follows the settled line of authorities and what is conceived 

9 McCabe v. Healy, 138 Cal. 81, 70 Pac. 1008 (1902); Bichel v. Oliver, 77 Kan. 696, 
95 Pac. 396 (1908); Svanburg v. Fosseen, 75 Minn. 350, 78 N. W. 4 (1899); Nowack ». 
Berger, 133 Mo. 24, 34 S. W. 489 (1896); Kofka v. Rosicky, 41 Neb. 328, 59 N. W. 788 
(1894); Van Duyne v. Vreeland, 12 N. J. Eq. 142 (1858); 11 Id. 370 (1857); Quinn 2. 
Quinn, 5 S. D. 328, 58 N. W. 808 (1894). But see the vigorous observations of O’Brien, 
J., in Mahaney ». Carr, 175 N. Y. 454, 458-460, 67 N. E. 903 (1903). 

% Wright v. Green, 119 N. E. (Ind. App.) 379 (1918), following Austin v. Davis, 128 


Ind. 472, 476, 26 N. E. 890 (1891), where, however, the suit was to set aside convey- 
ances made in the lifetime of the adopter. 

® 27 Cal. App. 409, 176 Pac. 65 (1918). 

% 202 Mich. 572, 168 N. W. 414 (1918). 

% 104 Wash. 619, 177 Pac. 640 (1919). 

% 99 S. E. (W. Va.) 79 (1910). 

% 181 Pac. (Cal. App.) 830 (1919). 

% Martin v. Martin, 207 S. W. (Tex. Civ. App.) 188 (1978). 

% Casady v. Casady, 169 N. W. (Ia.) 683 (1918). 

% Kendall v. Metroz, 176 Pac. (Col.) 473 (1918) (semble); Martin ». Martin, 207 
S. W. (Tex. Civ. App.) 188 (1918); Ludwig v. Ludwig, 172 N. W. (Wis.) 726 (1919). 
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to be the sound principle. I have discussed the theory of such 
cases at some length in a recent paper.! 


14. PLAINTIFF’S DEFAULT OR LACHES 


Because equity treats an impossible or illegal condition prece- 
dent in a will of personalty pro non scripto, and because in case 
of a condition subsequent in a mortgage or other security equity 
interferes to give effect to the substance of the transaction as against 
the form, attempts have always been made to induce the chancellor 
to make new contracts by dispensing with express conditions prece-, 
dent where the circumstances work a hardship upon one of the 
parties. But the case of legacies on impossible or illegal conditions 
precedent is an anomaly, borrowed by eighteenth-century equity 
from the Roman law,’ and the interference of equity to prevent 
forfeitures is no analogy. Until the condition precedent has been 
performed, nothing has been acquired. Hence as a general rule 
courts of equity have properly refused to dispense with such condi- 
tions. A typical case is failure to exercise an option within the 
time fixed.’ Suppose, however, performance of the condition 
precedent requires a series of successive acts and after doing some 
of them the holder of the option does not do the rest within the 
specified time? As was seen in another connection,’ there are 
dicta that there is a conversion in these option contracts from the 
date of the option, subject to a reconversion if the condition is not 
ultimately performed. On this basis, the ultimate reconversion 
looks very like a forfeiture and courts often make inquiry as to 
how far time is “of the essence” in such cases, as if the question 
were one, not of performance of an express condition precedent 
according to its terms, but of non-performance of one of the prom- 
ises in a bilateral contract and whether such breach coming after 

100 “Consideration in Equity,” Wigmore Celebration Essays, 435, 440-443, 13 
Ittrnors L. Rev. 667, 672-675. In connection with the idea of giving possession as 
equivalent to the substance of a common-law conveyance, one might compare Roman 
equity which treated a will sealed by seven witnesses as the substantial equivalent of 


the formal testamentum per aes et libram with libripens, familiae emptor and five 
witnesses. 

101 J have discussed this matter in a paper entitled “Legacies on Impossible or Illegal 
Conditions Precedent,” 3 Intrnors L. REV. 1, 13-20. 

1@ Two cases of this sort during the past year are: Virginia Mining Co. v. Haeder, 
181 Pac. (Idaho) 141 (1919); Lau v. McKechnie, 202 Mich. 284, 168 N. W. 438 (1918). 

108 33 Harv. L. REv. 813, 825, n. 59. 
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part performance went to the root or essence of the contract. 
But on principle and on authority we cannot speak of a conversion 
in such cases. Nevertheless, where acts have been done toward 
performance of conditions precedent, courts have sought to prevent 
unjust enrichment of vendor at purchaser’s expense by enforcing 
the option contrary to its terms.’” Lauderdale Power Co. v. 
Perry }® takes the better course of requiring vendor to reimburse 
purchaser for improvements made in the endeavor to perform the 
condition, though not for expenditures by purchaser which did not 
ultimately inure to vendor’s benefit. In Hughes v. Holliday?” 
also, where the option contract called for successive payments, of 
which one was made but the other was tendered too late, specific 
performance was denied. These decisions are right. Unless pur- 
chaser has gone so far in exercise of the option that by a fair inter- 
pretation of its terms he may be made to go on, the vendor-purchaser 
relation has not arisen. 

Nothing new is brought out in the many cases as to provisions 
that time shall be of the essence, that upon non-performance at the 
time fixed the contract shall come to an end, that upon such default 
the purchaser’s rights shall be forfeited, and the like. While courts 
of equity generally construe the contract against vendor in these 
respects and require express and unequivocal language,!* the Su- 
preme Court of Kansas, following a line of past decisions, will give 
to a forfeiture clause, which is in terms a condition subsequent, a 
construction making it a condition precedent.’ It will suffice to 
refer to Pomeroy’s convincing criticism of those decisions.“° For 
the rest, we may note that in California, one of the states going a 
great way in holding that there are precedent conditions in such 
cases, when time is expressly made of the essence, a purchaser who 
has partly performed, forfeits all rights in the land and all payments 
made in case he defaults as to time, without any affirmative action 





104 A recent case so arguing is Hughes ». Holliday, 99 S. E. (Ga.) 301 (1919). 

105 Coles v. Peck, 96 Ind. 333 (1884); Strohmaier v. Zeppenfeld, 3 Mo. App. 429 
(1877). 

106 86 So. (Ala.) 476 (1918). 

107 og S. E. (Ga.) 301 (1919). 

108 Sharshel v. Smith, 181 Pac. (Colo.) 541 (1919); Re Boshart’s Estate, 188 App. 
Div. 788, 177 N. Y. Supp. 574 (1919); Kemmerer »v. Title & Trust Co. go Ore. 137, 
175 Pac. 865 (1918). 

109 Pickens v. Campbell, 104 Kan. 425, 179 Pac. 343 (1919). 

110 ; PoMEROY, EQUITY JURISPRUDENCE, §§ 365, n. 1, 368, n. 1. 
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by vendor." No doubt this is the logical result of treating such 
provisions as conditions precedent. But even so, why not do as is 
done in the option cases and prevent unjust enrichment of vendor 
at purchaser’s expense by taking an account of the payments, in- 
terest, value of use and occupation, and the like, and striking a 
balance? 1” 

Strict doctrines as to forfeiture inevitably produce loose doctrines 
as to ‘‘waiver.” Where before time for performance vendor signi- 
fies his intention not to insist on timely or exact performance and 
purchaser, in reliance thereon, acts accordingly, the principle of 
equitable estoppel is quite sufficient to preclude insistence upon the 
condition to purchaser’s injury. Heagy v. Steinmark ™* and Wol- 
ford v. Jackson “4 involve “waiver” of this sort. But where courts 
are strict in enforcing forfeiture clauses, and provisions as to time 
being of the essence are treated as amounting to conditions prece- 
dent under all circumstances, vendor is held to “waive” the con- 
dition, even after the time has passed, by showing an intention 
not to rely on it." In such cases, the courts speak of “intentional 
relinquishment of a known right” “® — somewhat on the analogy 
of abandonment of chattels or abandonment of water rights — 
although in the latter cases there are overt acts of giving up pos- 
session as well as declared intention, and in other cases of relin- 
quishment of rights intention as such does not avail without seal 
or consideration. A new and anomalous category of common-law 
legal transactions seems to be arising, partly out of a natural and 
inevitable tendency to enforce declared intention simply as such, 
to which the law must yield, but partly also from a desire to avoid 
harsh results required by a harsh doctrine that runs counter to 
the very genius of equity. Where manifested intention not to in- 
sist on the terms of the contract after time for performance has 





1 Fresno Irrigated Farms Co. v. Canupis, 27 Cal. App. 859, 178 Pac. 300 (1918). 

12 Drinkle v. Steedman, [1916] A. C. 275, 281. 

3 180 Pac. (Colo.) 93 (1919). 

4 123 Va. 280, 96 S. E. 237 (1918). ; 

15 Andrews v. Karl, 29 Cal. App. 462, 183 Pac. 838 (1919); Kohler ». Lundberg, 180 
Pac. (Utah) 590 (1919). 

6 Grippo v. Davis, 92 Conn. 693, 104 Atl. 165 (1918). “Waiver depends on what 
one himself intends to do; estoppel depends on what he caused his adversary to do. ... 
In other words, waiver is a voluntary act or declaration whereby the waiver surrenders 
some privilege or right.” Mitchell ». Hughes, 80 Or. 574, 581; Smith v. Martin, 185 
Pac. (Or.) 236 (1910). 
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passed is held a ‘“‘waiver” it seems such waiver only suspends ven- 
dor’s right. He may revive it by giving notice.“” In other words, 
purchaser is given a reasonable time to redeem after notice. This 
desirable and equitable result is hardly consistent with the idea that 
there is a condition precedent and that purchaser acquires no rights 
until after timely performance. 

Two cases of parol gift and part performance raise interesting 
questions as to laches and the Statute of Limitations. In Raymond 
v. Hattrick ™® the court said it would follow the analogy of the 
Statute of Limitations, but that, where no time for conveyance 
was fixed, there was no laches in not suing till after refusal to per- 
form, although no demand was made in a reasonable time, where 
there was an intimate relationship and confidence between the 
parties. In that case donors were the parents of donee’s wife. If 
the case is treated as one of specific performance, delay longer 
than the period of the statute would seem to involve more than a 
question of laches. For the Statute of Limitations in Washington 
applies to equity as well as to actions at law."® Delay for a less 
period may be laches. Delay for a longer period is governed by the 
statute. Moreover it can hardly be said that there was a fiduciary 
relation between the parties which called for repudiation by the 
donor and notice to the donee to set the statute to running. Yet 
the result is quite right. If we think of the donee in such a case as 
holding possession under what equity regards as the substance of a 
common-law conveyance and suing quia timet to prevent inequitable 
assertion of the bare legal title by donor, we shall see that limitation 
and laches have no application. The case is on the same basis as a 
suit to quiet title.”° In Peixouto v. Peixouto™ the court treated 
donor in the parol gift after donee had taken possession and made 
improvements as trustee and then applied the rules as to limitations 
in case of trustee of an express trust. But this straining of the 





17 Andrews v. Karl, 29 Cal. App. 462, 183 Pac. 838 (1919). Bishop v. Barndt, 184 
Pac. (Cal. App.) gor (1919). Compare the proposition that time may be made of the 
essence by giving notice. Parkin v. Thorold, 16 Beav. 59 (1852); Stickney v. Keeble, 
[to15] A. C. 386; Taylor v. Goelet, 208 N. ¥. 253, 259, tor N. E. 867 (1913); Fry, 
SPECIFIC PERFORMANCE, §§ 1092-1099. 

18 to4 Wash. 619, 177 Pac. 640 (1919). 

19 y Rem. & BAL. Cones, §§ 153, 158, 159, 165. 

120 See Woop, STATUTES oF LimmTATION, §§ 218-219. 

11 181 Pac. (Cal. App.) 830 (1919). 
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trust analogy is quite unnecessary to reach the result. It is sub- 
mitted that there are five analogies to be considered where courts 
of equity are called on to determine whether there has been lache’s 
following the analogy of the Statute of Limitations, or to choose 
which provision of the statute is controlling, where the Statute of 
Limitations governs in equity. If nothing has been paid or done 
by the purchaser, the analogy should be an action upon the con- 
tract. Where the vendor-purchaser relation exists and purchaser 
has paid money or performed service, the analogy should be redemp- 
tion. If purchaser in possession as equitable owner is dispossessed 
by vendor who has only bare legal title, it should be ejectment. 
If the whole purchase price has been paid but vendor remains in 
possession, it should be trust. If purchaser in possession has done 
everything to be done on his part but vendor retains the bare legal 
title with no substantial interest, the analogy should be that of a 
suit to quiet title. 


15. HARDSHIP AND UNFAIRNESS 


Two cases call for passing mention. Bartley v. Lindabury ™ is a 
case of a contract fairly made but so improvident and so hard upon 
the defendant, if specifically enforced, as to move the chancellor to 
deny specific performance.™ Kurtz v. De Johnson™ is similar 
except that defendant may be said to have fairly taken the risk. 
An aunt contracted with her niece to devise land to her if she would 
live with the aunt until the niece was married. In the event the 
niece married within three years, while the aunt lived fifteen. Here 
there were two possibilities to consider, namely, the aunt’s dying 
and the niece’s marrying. In similar cases where the only contin- 
gency is that the person contracting for a companion may not live 
long enough to derive much benefit from the bargain, courts have 
enforced the contract specifically when fairly made.’ Perhaps the 
court thought the assumption of this double risk by the aunt too 
improvident. 





12 Varick ». Edwards, 11 Paige (N. Y.), 289 (1844). 

13 809 N. J. Eq. 8, 104 Atl. 333 (1918). 

4 Compare Wedgwood v. Adams, 6 Beav. 600 (1843); Friend v. Lamb, 152 Pa. St. 
529, 25 Atl. 577 (1893). 

25 29 Cal. App. 246, 183 Pac. 588 (1919). 

26 Howe v. Watson, 179 Mass. 30, 60 N. E. 415 (1901); Dalby v. Maxfield, 244 
Ill. 214, 91 N. E. 420 (1910); Campbell ». McLaughlin, 205 S. W. (Mo.) 18 (1918). 
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16. MUTUALITY 


There are a large number of cases raising different aspects of this 
subject which would afford ground for extended discussion if there 
were space therefor. But this must be reserved for a future paper. 
Suffice it to call attention to Schuyler v. Kirk Brown Realty Co., 
in which Ross, J., in an admirable opinion reviews the decisions in 
New York, shows that the dicta as to mutuality of remedy have 
gone beyond the requirements of the decisions in which they are 
found, and expounds the sound theory of mutuality of performance. 


Roscoe Pound. 
Harvarp Law ScHOOL. 





27 178 N. Y. Supp. (N. Y. App.) 568 (1919). 
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LAWLESS ENFORCEMENT OF LAw. — During the past year no less than 
forty-four convictions were reversed by appellate tribunals in the United 
States for flagrant misconduct of the public prosecutor or of the trial 
judge whereby the accused was deprived of a fair trial. In thirty-three 
of these cases the district attorney made inflammatory appeals to preju- 
dice upon matters not properly before the jury. In three of them the 
district attorney extorted confessions or coerced witnesses by palpably 
unlawful methods. In four, witnesses were so browbeaten during the 
trial as to prevent the accused from fairly making his case. In two, the 
trial judge interposed with a high hand to extort testimony unfavorable 
to the accused or to intimidate witnesses for the accused. It is signifi- 
cant that these cases come from every part of the country and from 
every sort of court. Thus, in 37 New York Criminal Reports, reporting 
important decisions in criminal causes in the courts of New York be- 
tween May 31, 1918, and June 6, 1919, we find five convictions reversed 
for improper conduct of the district attorney in argument or in the 
course of the trial,! one case of an extorted confession,” one of intemperate 





1 People v. Esposito, 224 N. Y. 370, 37 N. Y. Crim. 180; People ». Marcellus, 184 
App. Div. 711, 37 N. Y. Crim. 192; People v. Klein, 185 App. Div. 86, 37 N. Y. Crim. 
226; People v. Teiper, 186 App. Div. 830, 37 N. Y. Crim. 410. In People v. Montlake, 
184 App. Div. 578, 37 N. Y. Crim. 132, a mistrial resulted from persistent misconduct 
of the district attorney in calling counsel for the accused “attorney for the pickpocket 
trust” and a pickpocket himself. See also People v. Reilly, 224 N. Y. 90; People v. 
De Simone, 181 App. Div. 840. 

2 People v. Crossman, 184 App. Div. 724, 37 N. Y. Crim. 198. 
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action of the trial judge in flagrant disregard of the rights of the accused,’ 
and one of high-handed action by the police, sustained by an inferior 
court, at the expense of undoubted rights of the citizen. Appellate 
courts interfere reluctantly in these cases and set aside convictions only 
when convinced that the conduct of the district attorney was flagrant 
and highly prejudicial. Hence it is a fair inference that the evil is even 
more extensive than the face of the reports discloses. Indeed, going 
simply on the face of the reports, we must turn back to the courts of 
the Stuarts for examples of the sort of thing that is becoming common- 
place with American prosecutors.° 

In People v. Esposito® on a trial for murder, the district attorney 
urged on the jury that the name of the accused meant “bastard” and 
that he was an alien and within draft age. In Anderson v. State” accused 
was a negro tenant who, when threatened by his white landlord, killed 
the latter, as he claimed, in self-defense. It appeared that he was a 
friendless negro, without means or influence. The district attorney 
argued that as the citizens of the county had “restrained and withheld 
themselves until the trial” and had not lynched the accused, the jury 
should convict him. He also recounted the horrors of the race riots ‘at 
Houston and appealed to race prejudice. In August v. United States,$ 
in a prosecution during the war, the United States district attorney went 
so far in appealing to the prejudices of the jury and invoking the war 
spirit as to compel the Circuit Court of Appeals to grant a new trial. 
Indeed, Coke’s much-criticised “I thou thee, thou traitor,” pales beside 
the abuse poured forth by recent American prosecutors.° 

Something in the way of intemperate speech may be excused to prose- 
cutors in view of the heat engendered by a protracted and bitterly con- 
tested trial. But deliberate and brutal extortion of confessions 1° and 





3 People v. Frasco, 187 App. Div. 299, 37 N. Y. Crim. 441. 

4 People v. Levy, 186 App. Div. 444, 37 N. Y. Crim. 390. 

5 “She is a negro — look at her skin; if she is not a negro, I don’t want you to con- 
vict her.” Moseley v. State, 112 Miss. 855, 73 So. 791 (1916). “And the Attorney 

General proceeded to say: ‘What I have said about these two witnesses goes. I 
- would say the same about any white man that would come into court and testify in 
favor of a nigger, if I was going to hell the next minute. The state has nothing to 
withdraw and nothing to apologize for.’” Roland v. State, 137 Tenn. 663, 194 S. W. 
1097 (1917). “The testimony of one soldier boy, perhaps of one person who was not 
a Jew, was . . . of greater weight than that of all Jews, however upright, intelligent 
or numerous, who had knowledge of the facts.” Skuy v. United States, 261 Fed. 316, 
320 (1919). In Flores v. State, 198 S. W. 575, the district attorney said to the jury: 
“Tf you don’t convict the defendant in this case, I am going to have you all indicted 
and sent to the penitentiary for perjury.” 

Compare, “Show me a Presbyterian and I will engage to show a lying knave” 
(Jeffreys in the trial of Alice Lisle, 11 St. Tr. 359); the commitment of Bushel as one 
of the jury which refused to convict William Penn (Bushel’s case, Vaughan, 135). 

6 224.N. Y. 370. 

7 214 S. W. (Tex. Cr. App.) 353. 

8 257 Fed. 388. 

® “Thou art the most vile and execrable traitor that ever lived.” “I want words 
to express thy viperous treasons.” ‘There never lived a viler viper than thou” (Trial 
of Raleigh, 2 St. Tr. 26). “Heisa Hun .. . a vile ulcer suppurating on the shoulder 
of decency. He is a moral cancer on the breast of humanity” (People v. Vickroy, 182 
Pac. (Cal. App.) 764. 

10 People v. Shaughnessy, 184 App. Div. 806, 37 N. Y. Crim. 196; Bianchi ». State, 
171 N. W. (Wis.) 639. 


























958 HARVARD LAW REVIEW 





coercion of witnesses ' has no such excuse. Such proceedings as those 
in Bianchi v. State, where the district attorney brought into his office 
six foreigners, while under arrest, examined them under oath in what 
looked like and they took to be a judicial proceeding, and then sought 
to use the admissions so extorted as evidence against them, or as those 
in Silverthorne v. United States,” where the district attorney, having 
caused the arrest of the accused, made a high-handed seizure of all their 
books, papers, and documents, without a shadow of authority, do more 
to impair our institutions and are more truly inimical to law and order 
than the crude writings of ignorant visionaries which prosecutors have 
been pursuing so ruthlessly. For these lawless proceedings are had under 
color of law by officers of the law who know better. Moreover, these 
officers would not venture to do such things as were done in People v. 
Shaughnessy or Bianchi v. State in a prosecution of defendants of means 
or influence, able to employ counsel or well advised of their rights. 

In Venable v. State * the trial judge took a hand in the coercion of a 
witness. The district attorney had taken a written statement from a 
thirteen-year-old girl in the presence of a magistrate and of the sheriff. 
On its face this statement used words and expressions which an ignorant 
girl of thirteen could not have employed and could hardly have under- 
stood. When later she denied important statements of fact contained 
in the writing and testified that she was frightened at being alone before 
so many men and did what they told her to do because she wanted to go 
home, the district judge and district attorney threatened her with a 
prosecution for perjury and the judge read to her the statute as to the 
penalty for perjury (two to ten years in the penitentiary) and told her 
of a woman who had been sent to prison for twenty years. As she still 
insisted on the untruth of important parts of the written statement, the 
judge read to her an imposing order committing her for contempt and 
when that did not change her testimony, the judge said (p. 529): “Mr. 
Sheriff, you can take the witness to jail,” and turning to the girl added, 
“T suppose you understand that the district court can impose the sentence 
of death upon a person — actually take the life of a person; you knew that, 
didn’t you?” In Rutherford v. United States “ the trial court adjudged 
a witness in contempt in the presence of the jury because he insisted he 
had never seen the accused write and could not testify to his signature, 
when the court thought he really could.’® In the case of a prior witness 





1 Venable v. State, 207 S. W. (Tex. Cr. App.) 520. 

2 4o Sup. Ct. Rep. 182. 

3 207 S. W. (Tex. Cr. App.) 520. 

14 258 Fed. 855. 

16 In discharging the witness from custody on a writ of habeas corpus, the Supreme 
Court of the United States said: ““‘We are of opinion that the commitment was void 
for excess of power — a conclusion irresistibly following from the fact that the punish- 
ment was imposed for the supposed perjury alone without reference to any circum- 
stance or condition giving to it an obstructive effect. Indeed, when the provision of 
the commitment directing that the punishment should continue to be enforced until 
the contempt, that is, the perjury, was purged, the impression necessarily arises that 
it was assumed that the power existed to hold the witness in confinement under the punish- 
ment until he consented to give a character of testimony which, in the opinion of the court 
would not be perjured.” Ex parte Hudgings, 249 U. S. 378, 384. 

As the Circuit Court of Appeals very mildly puts it, the judge’s conduct “was 
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on the same trial, who had been similarly threatened, it turned out 
eventually that the witness had told the truth and the trial judge’s dog- 
matic confidence that she was lying was unfounded.’® But this experi- 
ence did not deter him from attempting to coerce other witnesses to 
such an extent that the Circuit Court of Appeals granted a new trial. 
Happily appellate courts have been inclined to stand up manfully 
against this revival of seventeenth-century methods.” But the practice 
of turning state trials and other important prosecutions into man hunts, 
with newspapers,!® police, district attorney and trial judge in full cry 
after the accused and bent on running him down at all events, must put a 
severe strain upon elective appellate courts. It ought to be stopped at 
its source. The bar ought not to countenance the lawlessness of its 
members who hold office as prosecutors. It should reflect that the judi- 
cial persecutions of the seventeenth century and the high-handed con- 
duct of prosecutions for sedition in the latter part of the eighteenth 
century had much to do with our tying down of prosecutors by techni- 
calities of procedure and depriving trial judges of common-law powers 
essential to the effective conduct of jury trial.'® ‘When prosecutors and 





very likely to intimidate witnesses subsequently called,” even if it did not succeed 
with this one. Rutherford v. United States, 258 Fed. 855, 863. 

In the latter case, when counsel for the government could not make a witness for 
the government swear up to the mark the court took him in hand: “The court is 
thoroughly satisfied, Mr. Witness, that you are testifying falsely . . . and it becomes 
the plain duty of the court to commit you to jail, sir, for contempt. . . . The court 
desires you to have every opportunity to correct your answers, if you desire to do so, . . . 
but I am not going to allow you to obstruct the course of justice here, and if this 

»nation has delegated power enough to this court, and I am very sure it has, to deal 
with you in the manner proposed, I am going to doit.” Ibid., 860. 

In the trial of Alice Lisle, when the principal witness for the Crown did not swear 
up to the mark on a crucial point and after being thoroughly browbeaten said “I am 
cluttered out of my senses,” Jeffreys said from the bench: “Dost thou imagine that 
any man hereabouts is so weak as to believe thee? It is only thy depraved naughty 
heart that baulks both thy honesty and understanding, if thou hast any; it is thy 
studying “ie to prevaricate that puzzles and confounds thy intellect.” 11 How. St. Tr. 
348 (1685). 

16 Rutherford v. United States, 258 Fed. 855, 857. 

17 See especially the remarks of the Supreme Court of Tennessee in Roland ». State, 
137 Tenn. 663, 665, 194 S. W. 1097. 

18 People v. Williams, 106 Misc. 65, 179 N. Y. Supp. 773, 37 N. Y. Crim. 274. 

19 The intemperate charges of Federalist judges had much to do with creating the 
distrust of courts which led to legislation prescribing a written charge, prohibiting the 
trial judge from commenting on the facts and reducing him to the position of a moder- 
ator. See Addison, Charges to Grand Juries (appended to AppISON’s REPORTS), nos. 
20, 22, 23, 26 (1800). Those charges were delivered in 1797-1798. Also Loyp, Earty 
CourTs OF PENNSYLVANIA, pages 142-149. Judge Addison’s style may be seen from 
the following: ‘‘The French have threatened us with pillage, plunder, and massacre. 
Such threats they have carried into execution in other countries. They have threatened 
us with a party among ourselves, which will promote their views. Some of them it is 
said, have told us, that we dare not resent their injuries; for there are Frenchmen enow 
among us, to burn our cities, and cut our throats. And, it seems, we dare not remove 
those gentle lambs! Gracious Heaven! Are we an independent nation, and dare we 
not do this? Shall our constitution, intended as a shield to defend, become a sword 
to wound us? Have we made a constitution, to restrain our administration from op- 
pressing ourselves, and so restrain it, as to submit our cities to alien incendiaries, and 
our throats to alien assassins?” Ibid., 307. See also his charge on freedom of the 
press, Ibid., 288-289. American legislation limiting the power of trial judges begins 
in North Carolina in 1796 with “An Act to secure the Impartiality of Trial by Jury 
and to Direct the Conduct of Judges in Charges to the Petit Jury.” Nort Caro- 
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_ trial judges revive these obsolete methods in order to procure convictions 
where there is strong feeling against the accused, they invite a reaction 
which will cut away even more of what judicial power yet remains. 
Moreover they invite immediately further extension of administrative 
action at the expense of the courts. For the elaborate and dilatory 
process of judicial trial is not needed for man hunts. If law is to be en- 
forced in this fashion, summary administrative action will operate more 
swiftly, more sensationally, and less expensively. 
















ENFORCEMENT OF FOREIGN JUDGMENTS. — The courts and text 
writers have been far from agreement on the nature of a plaintiff’s right 
in a suit to enforce a foreign judgment.! This question, as well as that of 
the principles on which the plaintiff is granted a remedy, is raised in the 
recent Canadian case of Bank of Ottawa v. Esdale.? In that case an 
Ontario court gave a judgment for which jurisdiction was lacking. 
Later the defendant made a general appearance and the court vacated 
the judgment. Still later the court vacated this order vacating the 
judgment. An Alberta court gave judgment for the plaintiff in an action 
on the Ontario judgment. 

If the theory is accepted that the plaintiff’s original cause of action 
is merged in the judgment,’ and that he is suing on a new and separate 
obligation created by the foreign judgment,' it is hard to support the case. 
For the judgment, when given, was void for want of jurisdiction and 
would not be recognized abroad;' and the order vacating the order to 
vacate did not purport to do more than to remove the vice from, and 
thus restore, the original judgment. In other words, although at the 
time of the last order the court did have jurisdiction, it did not then give 
a judgment.® 

And the same objection is met if the theory is accepted that a foreign 
judgment is given effect as evidence’ of the original cause of action,® 


























LINA LAWS (1796), c. 452. This is better to be understood when we read of Chief Jus- 
tice Howard (last Chief Justice of the Colony) that he “was notoriously destitute not 
only of the common virtues of humanity but of all sympathy whatever for the com- 
munity in which he lived.” Jones, DEFENSE OF THE REVOLUTIONARY HisTORY OF 
NortH CAROLINA, 121. 


1 See Prccott ON FoREIGN JUDGMENTS, 2 ed., 4 ff. 

2 1 W. W. 283. Fora fuller statement of facts see RECENT CASES, p. 984. 

3 Henderson v. Staniford, 105 Mass. 504 (1870). See Suydam »v. Barber, 18 N. Y. 
468, 476 (1858). 

* See Dunstan v. Higgins, 138 N. Y. 70, 33 N. E. 729 (1893); Fisher v. Fielding, 67 
Conn. 91, 108, 34 Atl. 714, 716 (1895); Baker v. Palmer, 83 Ill. 568 (1876); Schibsby 
v. Westenholz, L. R. 6 Q. B. 155 (1870); Godard v. Gray, L. R. 6 Q. B. 139 (1870). 

5 Cummington v. Belchertown, 149 Mass. 223 (1889). 

6 If the judgment had been appealed from and affirmed, it could be said that the 
appellate court had given a new judgment incorporating the old, and as the appellate 
court had jurisdiction its judgment would be recognized abroad. Guiard v. De Cler- 
mont and Donner, [1914] 3 K. B. 145. 

7 If the judgment is evidence, it is usually spoken of as prima facie evidence; for to 
allow it as conclusive evidence is practically to coincide with the legal obligation theory 
supported by the cases in note 4, supra. 

8 See Tourigny v. Houle, 88 Me. 406, 34 Atl. 158 (1896); Grant v. Easton, 49 L. T. 
645 (1883); Houlditch ». Marquess of Donegall, 2 Cl. & Fin. 470 (1834). 
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the latter not being merged in the judgment.’ There is no valid judg- 
ment to be given as evidence, and the authorities do not suggest that 
records of proceedings in foreign courts, other than judgments, can be in 
themselves evidence of indebtedness.’ 

Thus the case must stand or fall with the validity of the Ontario 
judgment as of the date when rendered. There is considerable authority 
for the assumption of the Ontario court that a general appearance can 
confer jurisdiction back, making valid a judgment previously rendered." 
If this doctrine is sound the Ontario judgment was correctly recognized 
as valid. But such a fiction has been denied™ and is open to strong 
objections. A void judgment is no judgment at all, and it would seem 
that to say that the defendant’s appearance makes it valid is to give 
such an appearance the force of a judicial decree in that it creates a 
judgment where there was none before. Nor can the doctrine be sup- 
ported by analogy to a judgment given nunc pro tunc, for the latter is 
only given when a valid judgment could have been rendered at the 
earlier date. 

By the English view, as announced in one case,'® the only question in 
the Alberta court as to this doctrine of a jurisdiction relating back would 
have been whether it was opposed to natural justice, and not whether it 
was accepted or refused in Ontario or Alberta. In view of the authorities 
supporting such a doctrine of relation back" it is probable that in the 
United States it would be held not to violate “due process,” and a judg- 





9 See Hall. v. Obder, 11 East, 118 (1809); Bank of Australasia v. Harding, 19 L. J. 
C. P. 345 (1850). 

10 See Foote v. Newell, 29 Mo. 400 (1860). But see Colorado v. Harbeck, 179 N. Y. 
Supp. 510 (1919). If a foreign judgment is merely evidence in support of the original 
cause of action, there seems to be no objection to a rule which would admit records of 
proceedings other than judgments as evidence, weaker perhaps than a judgment, to 
the same end. Such records are received for some purposes. See WIGMORE ON EvI- 
DENCE, § 1347. It would then have been possible for the Alberta court to regard the 
record of all the proceedings in the Ontario Court as sufficient evidence of the plaintiff’s 
claim. 

11 Barnett v. Holyoke Mutual Fire Ins. Co., 78 Kan. 630, 97 Pac. 962 (1808); Curtis 
v. Jackson, 23 Minn. 268 (1877); Dreyfus v. Moline, 43 Neb. 233, 61 N. W. 599 (1895); 
Fee v. Big Sand Iron Co., 13 Ohio St. 563 (1862); Grantier v. Rosecranz, 27 Wis. 488 
(1871). See Crane v. Penny, 2 Fed. 187 (1880); Tisdale v. Rider, 119 App. Div. 594, 
104 N. Y. Supp. 77 (1907). ; 

. 2 Pallas v. Luster, 27 N. D. 450, 147 N. W. 95 (1914); Simensen »v. Simensen, 13 
N. D. 305, 100 N. W. 708 (1904); Bennett v. Knights of Maccabees, 40 Wash. 431, 
82 Pac. 744 (1905). And Minnesota now holds that where the defendant objects to 
jurisdiction, such an appearance, even though general because it includes other ob- 
jections, will not confer jurisdiction back, thus limiting its decision in Curtis v. Jackson, 
note 11, supra. Godfrey v. Valentine, 39 Minn. 336, 40 N. W. 163 (1888); Spencer 2. 
Court of Honor, 120 Minn. 422, 139 N. W. 815 (1913). 

33 The historical explanation of the doctrine may lie in the conception of a judg- 
ment as a procedural contract, which can be ratified by the defendant’s subsequent ap- 
pearance. It is enough to say that it is no longer considered that a judgment greatly 
resembles a contract. See Rae v. Hulbert, 17 Ill. 572, 580 (1856); O’Brien v. Young, 
95 N. Y. 428, 430 (1884). See also 1 BLACK ON JUDGMENTS, 2 ed., § 10. 

14 hm ge v. Sanford, 37 Ala. 445 (1860). See O’Riordan v. Walsh, 8 I. R. C. L. 
158 (1873). 

18 Pemberton v. Hughes, 1 Ch. 781 (1899). See Vaquelin v. Bouard, 15 C. B. 
(N. S.) 341 (1863). 

16 See note 11, supra. 
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ment depending on it for validity should thus be recognized under the 
“full faith and credit” clause of the Constitution. But whether the 
doctrine would conform to the English standard of natural or substantial 
justice is doubtful,!” and might be made to depend on the special facts 
of each case. 





Is A PERSON NATURALIZED IN AUSTRALIA A BRITISH SUBJECT IN 
ENGLAND ?—In The King v. Francis, Ex parte Markwald,' a natural- 
born subject of Germany, who had emigrated in 1878, had settled in 
Australia, and had become naturalized there in 1908, was held to be an 
alien in England.? 

The status of the subject is distinguished from that of the alien by 
allegiance. A state is composed of certain members or persons known as 
its nationals. All others are foreigners or aliens.’ Naturalization is 
the act of adopting a foreigner and conferring upon him the nationality 
of astate.® Allegiance is bilateral. Hence to have a complete change of 
nationality three things are essential: (1) the consent of the subject, 
(2) the consent of the state of which he is a member,’ and (3) the consent 
of the state of which he desires to become a member. It is quite possible 
for a person to cease to be a subject of one state without acquiring 
another nationality and thus to be without a country.’ It is also not 
unusual for a person to acquire a new nationality without ceasing to be a 
subject of another state and thus to be of double nationality.? Whether 
a national of one state has ceased to be a national of that state depends 
exclusively upon its law. Whether he has acquired nationality in another 
state depends exclusively upon the law of that other state. In determin- 
ing whether an individual is an alien in a particular state the question to 
be decided is not whether he is still a subject of his former state but 
whether he has become a subject of the particular state according to its 
law.!° Whether a German subject continues to be so depends, therefore, 





17 The civil law system of issuing execution on a foreign judgment avoids much of 
the theoretical difficulty that our law encounters by requiring a suit on the judgment. 
See P1ccGott ON FOREIGN JUDGMENTS, 2 ed., 22. 


? [1918] 1 K. B. 617. See RecENT CasEs, p. 976, infra. 

2 The same result was reached in a subsequent proceeding. Markwald ». The 
Attorney General, 36 T. L. R. 197. See RECENT CasEs, p. 976, infra. The petitioner 
was convicted for faili i” register as an alien under the Aliens Restriction (Consoli- 
dation) Order of 1916, (1) (a). See 1916, 1 Stat. RULES AND ORDERS, 11. The 
power to issue such an ae er was conferred upon the Crown by the Alien Restriction 
Act of 1914, which provided for registration of aliens but left that word undefined. See 
4&5 Geo. V, c. 12. 

3 "The Case of the Marshall of the King’s Bench, Y. B. 33 HEN. VI, f. 1, pl. 3 — 
Calvin’s Case, 7 Rep. 1 (1608). See 32 Harv. L. Rev. 160. 

4 See 3 Moore, Dic. INTERNATIONAL Law, § 372. 

5 See WESTLAKE, INTERNATIONAL Law, Pt. I, 3, 198. 

6 Tbid., 225; 1 OpPENHEIM, INTERNATIONAL Law, 2 ed., § 305; VAN Dyne, Natu- 
RALIZATION IN THE UNITED STATES, 5. 

7 MacDonald’s Case, 18 How. St. Tr. 857 (1746); Rex v. Lynch, [1903] 1 K. B. 444. 

8 See 1 — INTERNATIONAL Law, 2 ed., § 311. 

® Ibid., 

10 chard Ss 2. Huntington, [1918] 2 K. B. 420; Dawson ». Meuli, 118 L. T. R. 357 
(1918); Ex parte Freyberger, [1917] 2 K. B.129; Vecht 2. Taylor, 33 T.L. R. 317 (1917); 
Sawyer v. Kropp, L. J. 85 K. B. 1446 (1916). 
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upon German law; whether he has become a British subject depends 
upon British law. Whether he is an alien in either state depends upon 
whether he is or is not a national of that state. 

Prior to 1914 naturalization in Australia was governed by three 
statutes. The Naturalization Act of 1870" conferred power upon the 
legislature of a British possession to grant naturalization “to be enjoyed 
within the limits of such possession.’””’ The Commonwealth of Australia 
Constitution Act of 1900} simply gave power to naturalize. The Natural- 
ization Act of Australia of 1903 provided, in the exercise of the power 
thus conferred, for a naturalization to be enjoyed within the territorial 
limits of Australia. Whether colonial naturalization in view of this 
restrictive clause makes the recipient a full British subject is a matter 
of British constitutional law. That he would be according to interna- 
tional law for international purposes there cannot be much doubt.!® The 
restrictive words may be explained by saying that they prevent one 
possession from exceeding its territorial jurisdiction and define and limit 
the rights of a naturalized person in that place.!® The naturalizing state 
may of course grant naturalization upon its own terms, and it is con- 
ceivable that a naturalized British subject might have certain rights and 
disabilities in a possession that he would not have in another possession 
or in the United Kingdom. But to consider a person a subject in a par- 
ticular locality only is contrary to the general conception that nationality 
follows the person and does not depend upon the territory in which he 
happens to be. If a possession be considered a separate sovereignty or 
independent state, it is possible to speak of its members as its subjects 
and to think of them as aliens in the mother country. It is impossible 
to support this doctrine of a limited naturalization, in the sense that it 
is used in the principal case,!” upon any other theory and at the same 
time conceive of it as a naturalization. Such a doctrine, however, would 
be irreconcilable with British imperial theory. It would mean that the 
British Empire would be composed of many distinct sovereignties and 
nationalities. But this proposition has been strongly denied. It is 
settled that one born in any part of the empire is a British subject and 


1 According to German law German nationality could be lost by express permission 
of the state or by an uninterrupted residence for ten years in a foreign country. See 
North German Nationality Law, 1870, § 21; BunpEs-GESETZBLATT DES NoRDDEUT- 
SCHEN BuUNDES, 358. Until 1913 there was no general statute to the effect that a 
German lost his nationality upon naturalization in a foreign country. See also German 
Military Law of May 2, 1874, § 11; 1874 RreIicHs-GESETZBLATT, 45; German Imperial 
and State Nationality Law of July 22, 1913, §§ 13, 17, 25, 26, 31; KELLER AND TRAUT- 
MANN, KOMMENTAR ZUM REICHS- UND STAATSANGEHORIGKEITGESETZ; 8 AM. JOURN. 
InTER. L., Suppl. 217; 20 CLUNET, JouRNAL pU Droit INTERNATIONAL PRrivf, 
800-810, 906-907; 22 CLUNET, 640; Ex parte Weber, [1916] 1 K. B. 280, [1916] A. C. 


421; The King v. Vine Street Police Superintendent, Ex parte Liebmann, [1916] 1 K. B. 
268. 


12 See 33 VICT., c. 14, § 16. 

3 See 63 & 64 VICT., c. 12. 

14 See 1903, 2 ACTS OF THE PARLIAMENT OF AUSTRALIA, 96. 

18 See 16 Stat. aTL., 775. See also 1 OPPENHEIM, INTERNATIONAL LAW, 2 ed., § 307. 

16 See WESTLAKE, INTERNATIONAL Law, Pt. I, 229. This seems to be the correct 
interpretation when the context of the Acts of 1870 and 1903 is considered. See Act 
of 1903, §§ 3, 7, 8. See also 3 Moore, Dic. INTERNATIONAL Law, § 375. 

1” Ex parte Markwald, supra. Darling, J. (at p. 622), says, “A man may become 
the liege subject of the King in some part of his dominions yet not in all.” 
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not a subject of that part.1* It is obvious that an individual can be a 
British subject without being a subject of the United Kingdom. But it 
has never been suggested in modern times that a British subject born in a 
possession would be an alien in the British Isles. And there is no good 
reason why a naturalized colonial should in this respect be considered in a 
different class. His British nationality would prevent his being an alien. 
An analogous situation existed at a time when Porto Ricans were not 
citizens of the United States. Although not citizens in the United States 
they were nationals of the United States because citizens of Porto Rico, 
and hence they were not considered as aliens.’® The decision of the court 
in Ex parte Markwald is based upon a strained and unfortunate interpre- 
tation of statutes.2° It seems even more strained in that it disregarded a 
contemporary statute which appears to settle the question conclusively 
the other way. The British Nationality and Status of Aliens Act of 1914 
defines the terms “alien” and “British subject,” * repeals former nat- 
uralization laws, and provides that naturalization by a British posses- 
sion has the same effect as that granted in England.” 





THE STEEL CORPORATION CAsE.!— The United States Steel Cor- 
poration was formed in 1901 as the culmination of a series of prior com- 
binations resulting in part from the necessity of integration, that is, 
vertical combination with continuity of operations from the mine to the 
finished product. The Steel Corporation was a combination of com- 
binations bringing under one control about one hundred and eighty 
concerns which prior to the original mergers had produced from eighty 
to ninety per cent of the total output of the country. Dissolution pro- 
ceedings were begun under the Sherman Anti-Trust Act in 1911 and the 
bill was dismissed by the District Court,’ the four judges finding that 


18 Gibson v. Gibson, [1913] 3 K. B. 379; Re Johnson, Roberts v. The Attorney General, 
[1903] 1 Ch. 821. In the latter case Farwell, J., said, (at p. 832), “He is a subject of 
the British Crown and . . . his nationality is the British Empire.” 

19 Gonzales ». Williams, 192 U.S. 1 (1903). See 17 Harv. L. REv. 412. 

20 It was not necessary to hold that Markwald was an alien because of war-time 
exigencies. Power had been conferred upon the Crown to try by court martial any 
person who communicated with the enemy or committed other forbidden acts. See 
Defense of the Realm Act of 1914, 4 & 5 GEo. V, c. 29; The King v. Halliday, Ex parte 
Zadig, [1917] A. C. 260. 

21 See 4 & 5 GEo. V, c. 17, § 27. 

% Tbid., §§ 8 (2),28. This statute defines an alien as one who is not a British 
subject, and a British subject as a natural-born subject, or one to whom a cer- 
tificate of naturalization has been granted “under the provisions of this Act or under 
any Act repealed by this Act.” It repeals the Naturalization Act of 1870. It is there- 
fore difficult to understand why a person naturalized in Australia in 1908 would not 
come within the express statutory definition of a British subject. In determining what 
the term alien included in the Aliens Restriction Act of 1914 the court might well have 
taken into account the definition contained in the British Nationality and Status of 
Aliens Act of 1914. 

1 For a review of the authorities under the Sherman Anti-Trust Act through the 
Standard Oil and Tobacco cases see 25 Harv. L. Rev. 31. Important decisions since 
that article are Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20 (1912); 
United States v. Winslow, 227 U.S. 202 (1912); Eastern States Lumber Ass’n v. United 
States, 234 U. S. 600 (1913). See also Albert M. Kales, “Good and Bad Trusts,” 30 
Harv. L. Rev. 830; “The Sherman Act,” 31 Harv. L. REv. 412. 

2 223 Fed. 55 (1915). 
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_ the corporation did not have control of the industry.’ This was affirmed 
in the Supreme Court by a four to three decision. The findings of fact 
are that the corporation was formed for the illegal purpose of restraining 
trade by monopolization, that this purpose was abandoned immediately, 
and that the corporation possessed neither the desire nor the power to 
dominate the industry, the court distinguishing the purpose of the or- 
ganizers from that of the corporation. It was found further that the 
corporation had entered into illegal price agreements with competitors 
but that these agreements had been abandoned prior to the bill. The 
question before the court is whether or not the corporation should be 
dissolved. The reasoning of the majority is that although the corpora- 
tion was illegal in its inception and had fixed prices, ‘whatever there 
was of wrong intent could not be executed, whatever there was of evil 
effect was discontinued before this suit was brought,” and the remedy 
being in the discretion of the court of equity, dissolution is not neces- 
sary. The position of the minority is that, taking the facts as found 
by the majority, the corporation attained its present size by illegal 
combination, it has maintained its position through illegal acts (price 
agreements), and that its existence is a violation of the Sherman Act, 
calling for dissolution. The minority also dissent on the finding that 
the corporation has not a dominant position in the industry. 

The decision is, then, that a combination which is illegally formed, 
but which is not a monopoly, may save itself from dissolution by sub- 
sequent good conduct. The factors which determined the court seem 
to be the absence of unfair methods of competition, the uniform decrease 
in the Steel Corporation’s percentage of the country’s production,® and 
the large foreign trade built up where others had previously failed. 
These indicated to the court a decreasing danger of monopoly and a 
legitimate reason for the continued existence of the corporation. 

The case has two aspects to be considered for future decisions.” The 
government’s contention was that a combination “may be illegal be- 
cause it acquires a dominating power, not as the result of normal growth 
and development, but as a result of a combination of competitors,” an 





3 Although agreeing as to the absence of domination in fact, there was a division 
of opinion in the District Court as to the purpose for which the Steel Corporation was 
formed. Two judges expressed the view that the purpose was not monopoly but 
“concentration of efforts with resultant economies and benefits.” The other two 
judges were of the opinion that the purpose of the organizers was to monopolize and 
restrain trade, which view was concurred in by the majority in the Supreme Court. 

4 United States v. United States Steel Corporation, U. S. Sup. Ct., No. 6, October 
term, 1919 (March 1, 1920). Mr. Justice McReynolds and Mr. Justice Brandeis took 
no part in the case. See RECENT CASES, page 986. 

5 The District Court offered to retain jurisdiction of the cause in order that if illegal 
acts should be attempted they could be restrained. The government did not avail 
itself of the offer. 

6 From 1gor to 1911 the Steel Corporation’s proportion of the domestic business 
decreased from 50.1 per cent to 40.9 per cent. 

7 The FEDERAL TRADE Commission Act of Sept. 26, 1914, 38 Stat. at L. 717, 
provides that in proceedings in equity under the anti-trust Acts, the court may refer 
the suit to the Federal Trade Commission, as a master in chancery, to ascertain the 
appropriate form of a decree. In view of the finding of illegality in the formation of 
the Steel Corporation, the suit might have been referred to the commission to ascer- 
tain the practicability of stripping the corporation of the advantages illegally acquired. 
This was not discussed by the court. 
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illegal purpose being a “matter of aggravation.” This is answered by 
the finding that the corporation did not have the power to dominate, 
but the court goes on to say, “the law does not make mere size an offense, 
or the existence of unexerted power an offense. It requires . . . overt 
acts.” Does the court mean that if the Steel Corporation had achieved 
dominating power, it would still have been saved from dissolution be- 
cause the power had not been used? If so, why should emphasis have 
been placed on the fact that the corporation was not a monopoly? The 
second aspect is the discussion of the usual powers of discretion of a 
court of equity in determining what remedy, if any, shall be given. 
Does the court mean that having found the Steel Corporation to be 
within the prohibitions of the Sherman Act, the court may, in its dis- 
cretion, deny a remedy? The existence of discretion when equitable 
jurisdiction is conferred by statute was denied in the Paper Bag Patent 
case,® where the court enjoined infringement of a patent acquired by the 
plaintiff to protect his monopoly by keeping the invention out of the 
market. If there is no discretion under the patent statute, which was 
merely declaratory of the common-law jurisdiction of equity, it would 
seem even clearer that there is no discretion under the Sherman Act, 
which creates a new equitable jurisdiction. The principal case throws 
doubt on the holdings in the patent cases. 

It was unfortunate that a decision of such importance should have 
been handed down by less than the full court, for the majority in the 
case is a minority of the court. The decision cannot be relied on as a 
precedent with safety. 





PricE RESTRICTION ON THE RESALE OF CHATTELS. — Two recent 
cases | before the Supreme Court of the United States have raised again, 
in somewhat different form, the question of attempted price maintenance 
on the resale of chattels — condemned in the well-known case of Dr. 
Miles Medical Co. v. Park & Sons. In each of these late cases a manu- 
facturing corporation was indicted under Section 1 of the Sherman Anti- 
Trust Law.’ The substance of the activity of the defendant in each 
instance was an attempt to establish a uniform price for resale by the 
dealers to whom it sold that product. In neither of the cases was it 
charged that the defendant had monopolized or attempted to monopolize 
any part of its industrial field. In each case the defendant manufactured 
“branded,” or “specialty,” goods. 





8 210 U. S. 405 (1907). 


1 United States v. Colgate & Co., 250 U. S. 300 (1919); United States v. A. Schrader’s 
Son, Inc., U. S. Sup. Ct., No. 567, Oct. Term, 1919 (March 1, 1920). See RECENT 
CASES, page 986. 

2 220 U. S. 373 (1911). While the court in this case had before it only the question 
of whether a covenant to maintain prices on resale could be enforced against third 
persons who took the chattel with notice of the covenant, the court based its denial 
of relief on the ground that the contract was illegal as in restraint of trade. 

8 Sherman Act of July 2, 1890, c. 647, § 1; 26 Stat. AT L. 209. “Every contract, 
combination in the form of a trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign nations, is hereby declared to be 
illegal. Every person who shall make any such contract or engage in any such com- 
bination or conspiracy, shall be deemed guilty of a misdemeanor. . . .” 
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In one of the two cases, United States v. Colgate & Co.,* the defendant 
accomplished this purpose by giving the dealers notice of the uniform 
prices to be charged for the goods and informing them that in case of 
departure from the specified prices no more goods would be sold to them. 
To this policy the defendant vigorously and rigidly adhered, with the 
result — as the indictment charged — that a uniform price of resale 
was maintained. Upon a demurrer, it was held that this indictment 
failed to charge any offense. In the case of United States v. A. Schrader’s 
Son, Inc.,° a similar maintenance of resale price was attained by means 
of contracts between the defendant and the dealers. The trial court 
sustained a demurrer to the indictment on the ground that the Dr. Miles 
case had been overruled by the Colgate decision. The trial court pointed 
out that, in its opinion, there was no real difference upon the facts be- 
tween the cases, and said: ® “The only difference is that in the former 
[the Miles case] ‘the arrangement for marketing its product was put in 
writing, whereas in the latter the wholesale and retail dealers observed 
the price fixed by the vendor. This is a distinction without a difference. 
The tacit acquiescence of the wholesalers and retailers in the prices thus 
fixed is the equivalent for all practical purposes of an express agree- 
ment.” ‘This decision of the trial court was, however, reversed by the 
Supreme Court, Mr. Justice Holmes and Mr. Justice Brandeis dissent- 
ing, with Mr. Justice Clarke concurring only in the result. 

In view of the opinion of the court below, and of the dissent, the Su- 
preme Court seems almost cavalier in the statement: “It seems un- 
necessary to dwell upon the obvious difference between the situation 
presented when a manufacturer merely indicates his wishes concerning 
prices and declines further dealings with all who fail to observe them, 
and one where he enters into agreements — whether express or implied 
from a course of dealing or other circumstances — with all customers 
throughout the different States which undertake to bind them to fixed 
resale prices.” 7 The business result of the two methods is the same, and 
if contracts to the end in question fall within the prohibition of the Sher- 
man Law, it is to be remembered that that prohibition is not limited to 
“contracts” but extends to “combinations” and “conspiracies.” But 
the court even blurs the technical line which it draws between contract 
and no contract with its talk concerning agreements “implied from a 
course of dealing or other circumstances.” What the decision of the 
court would be, for instance, in the case of an agreement by a manu- 
facturer to give a rebate to the dealers who maintained his uniform 
ptices, seems quite uncertain.® 

The decision in the Miles case has been ably and, it is believed, de- 
servedly criticized.® Practically all other courts in which the question 

4 Supra, note t. 

5 Ibid. 

6 Opinion quoted on page 3 of Supreme Court’s opinion. 

7 Page 5 of the opinion. 

8 Such agreements were uniformly upheld before the decision in the Miles case. 
In re Greene, 52 Fed. 104 (1894); Clark v. Frank, 17 Mo. App. 602 (1885); Park & 
Sons v. Nat’! Wholesale Druggists Ass’n, 175 N. Y. 1, 67 N. E. 136 (1903). 

® See KALES, CONTRACTS AND COMBINATIONS IN RESTRAINT OF TRADE (Summary), 


Chap. IV. See also Charles L. Miller, “The Maintenance of Uniform Resale Prices,” 
54 U. or Pa. L. REv. 22. 
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had been raised had reached the contrary result.!° Subsequent decisions 
in state courts have refused to follow it.! The undesirability, as a matter 
of economics, of the predatory price-cutting to which the decision gave 
rise, can scarcely be denied." Yet perhaps the case has become too 
firmly fixed as a principle of decision in the federal courts to make it 
desirable to overrule it at this late date and perhaps the remedy is now 
rather for the legislature.* But even so, that is not a valid reason for 
_introducing a new technical distinction into a field of judicially inter- 
preted public policy which has already become stigmatized by an ad- 
herence to the letter rather than the spirit. Having decided the Colgate 
case as it was decided, it seems unfortunate that the Supreme Court 
did not go the full distance and overrule the Miles case. As the decisions 
stand, the Colgate case is an exception to an undesirable rule, and the 
existence of a bad rule has been prolonged altogether too often in the 
law by the multiplication of virtuous exceptions. 





THE CONCURRENT POWER OF CONGRESS AND THE SEVERAL STATES TO 
ENFORCE THE EIGHTEENTH AMENDMENT. — The Eighteenth Amend- 
ment! prohibits traffic in “intoxicating” liquors and provides that 
“Congress and the several States shall have concurrent power to en- 
force” the prohibition. There is a dispute as to the significance of the 
phrase “concurrent power,” and more particularly as to who has the 
power to define “intoxicating.” Litigation on these points seems cer- 
tain to arise out of the legislation of at least four states,? which has set 
a standard at variance with that adopted in the National Prohibition 
Act 


Three views are possible: (1) That concurrent power means joint 
power. (2) That the power is given to each, the legislation of either 
Congress or the states being of equal force with the other. (3) That the 
power is in each, but that the legislation of Congress, as the supreme law 
of the land, will supersede any inconsistent state legislation. 





10 Elliman Sons & Co. v. Carrington & Son, L. R. 2 Ch. 275 (1901); Grogan ». 
Chaffee, 156 Cal. 611, 105 Pac. 745 (1909); Garst v. Harris, 177 Mass. 72, 58 N. E. 174 
(1900); New York Ice Co. v. Parker, 21 How. Pr. (N. Y.) 302 (1861). 

4 Ghirardelli Co. ». Hunsicker, 164 Cal. 355, 128 Pac. 1041 (1912); Fisher Flour 
Milling Co. v. Swanson, 76 Wash. 649, 137 Pac. 144 (1913). 

2 An enlightening account of this economic effect can be found in the hearings on 
the Stevens Bill (H. R. 13305) before the Committee on Interstate and Foreign Com- 
merce in the House of Representatives, 63rd Congress, 2nd and 3rd Sessions (Feb. 27, 
1914, to Jan. 9, 1915). 

18 See the opinion of Mr. Justice Brandeis in Boston Store of Chicago ». American 
Graphophone Co., 246 U. S. 8, 27 (1918). 


1 See 40 Stat. aT L. roso. For the purposes of this note the validity of the amend- 
ment itself is assumed. See William L. Marbury, “Limitations upon the Amending 
Power,” 33 Harv. L. REv. 223; William L. Frierson, “Amending the Constitution of 
the United States,” 33 Harv. L. REv. 659. Power to define “intoxicating” under the 
power to enforce is also assumed. Cf. Ruppert v. Caffey, 251 U. S. 264 (1920). 

2 Maryland, New Jersey, New York, and Massachusetts. Maryland’s statute is 
expressly conditioned on its validity under the amendment. New York and Massa- 
chusetts have bills pending. 

3 Volstead Act, October 28, 1919. 
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Upon the first theory, no law would be effective until the legislation 
of Congress and the state in question coincided. But the amendment 
was surely intended to mark an advance in the possible control of in- 
toxicating beverages. This view not only leaves Congress practically 
powerless, but deprives the several states of the independent power 
which they had previously. The theory that the power is joint must be 
untenable. 

The conception that the power to enforce is equally in each, neither 
having any overriding force, is more interesting. It presents a legislative 
situation analogous to the judicial situation existing between a state 
court and the federal court, applying the law in the same state.* The 
situation would also resemble that where two adjoining states are given 
concurrent jurisdiction over a river which forms a common boundary, 
or where a state cedes land to the United States reserving concurrent 
jurisdiction in certain respects.* These analogies would seem to support 
this view. The more restrictive law would be enforced, however, by the 
government enacting it’ and so would in a sense supersede the more 
lenient law so far as the latter impliedly authorized the acts which the 
former condemned. The principal objection to this second theory is 
that it renders the acts of Congress, passed in pursuance of the Constitu- 
tion, less than the supreme law of the land.® 

Does the third possible meaning deprive the words “concurrent power”’ 
of all significance? ® That cannot be true if the words had, at the time of 
the adoption of the amendment, a recognized meaning with exactly the 
force contended for, and such, it is submitted, is the case. The word 
“concurrent” appears several times in the Constitution,’ but not the 
phrase “concurrent power.” The words have been used together, how- 
ever, by counsel in argument and by the courts in their decisions, to 
describe those powers which, although delegated to the United States, 
may yet be exercised by the states, until Congress chooses to act." They 
describe those powers which the state may exercise, but only in absence 
of federal legislation on the point, as distinguished from powers which 
were delegated to the United States and could be exercised only by the 
United States. It was part of the significance of the phrase that, al- 
though the power was concurrent in the state, inconsistent state laws 





4 See Swift ». Tyson, 16 Pet. (U. S.) 1 (1842). 
5 See State v. Neilsen, 51 Ore. 588, 95 Pac. 720 (1908); Wedding ». Meyler, 192 
U. S. 573 (1904). a 

6 See Fort Leavenworth Rd. Co. v. Lowe, 114 U. S. 525 (1884); Opinion of Judges, 
t Met. (Mass.) 580, 582 (1841). 

7 State v. Nielsen, supra. 

8 See U. S. Consrt., Art. VI, “This Constitution, and the laws of the United States 
which shall be made in pursuance thereof, . . . shall be the supreme law of the land.” 

® The argument for the affirmative is that without the words in the amendment, the 
states could have passed legislation in enforcement of it. This seems true; the state 
might have made a violation of the National Prohibition Act an offense against the 
state. Cf. Fox v. Ohio, 5 How. (U. S.) 410 (1847); Houston v. Moore, 5 Wh. (U. S.) 
1 (1820); State v. Tachin, 92 N. J. L. 269, 106 Atl. 145 (1919). But the words do settle 
any doubt as to the power of the states to legislate on subjects uncovered by Congress. 

10 See U. S. Const., Art. I, §§ 3 [6], 5 [2], 7 [1], 7 [3]; Art. IT, § 2 [2]. 

1 See —. v. Crowninshield, 4 Wh. (wy. S.) 122 (1819); Houston ». Moore, 5 Wh. 
(U.S.) 1, 5, 8, 29, 34, 49 (1820); Gibbons ». Ogden, 9 Wh. (U. S.) 1, 13, 36-40 (1824); 
Bridge Co. ». Kentucky, 154 U.S. 204, 211 (1893). 
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were superseded by a federal law on the matter, by force of the Constitu- 
tion itself. 

The third theory seems preferable. It will result in a uniform enforce- 
ment of the first section of the amendment; the word “intoxicating” will 
not be credited with forty-nine possible meanings; and the states may 
still legislate on subjects not covered by federal statutes and consistently 
with Congress." It may be said that for all practical purposes there is 
no substantial distinction between the second and third views, but 
theoretically the third theory gives the words their recognized legal 
meaning, does no violence to Article VI of the Constitution, and averts 
any possibility of future state laws expressly or impliedly authorizing 
that which Congress forbids. 





REMOVAL oF CausEs. — The plaintiff whose cause of action arises 
out of the negligence of an employee will usually desire to make the 
employer the responsible party. And he will usually be equally desirous 
of establishing that responsibility in his own state courts. Said Bour- 
quin, J., in a recent case: “So long as eight of twelve jurors may render 
verdicts in state courts, and twelve of twelve are necessary in federal 
courts, plaintiffs will try to retain causes in the former courts and de- 
fendants to remove them to the latter.” ! Nor is that the sole reason 
actuating defendants, particularly in cases of tort where sympathy lies 
altogether with the other party. In federal courts material advantage 
may be gained from rights not available in many states: the opinion of 
the judge upon the facts; ? the direction of a verdict though there be a 
scintilla of evidence.’ 

In order to prevent removal the practice has become familiar for the 
plaintiff to join the employee — when he is a fellow citizen — as co- 
defendant with the non-resident employer. Ifthe interests then involved 
are joint the federal courts cannot acquire jurisdiction, because all the 
persons concerned are not competent to sue, nor liable to be sued, in those 
courts. There may be removal, however, by such defendants as are of 
diverse citizenship when the interests are separable.© The cause is 
separable upon which, as against the defendants seeking removal, a 
distinct suit might have been brought and complete relief afforded 
without all of the original defendants. A cause would seem always to 


2 Opinion of the Judges, 77 Leg. Int. 117 (1920). 


1 See Zigich v. Tuolumne Copper Mining Co., 260 Fed. 1014, 1015 (1919). See 
RECENT CASES, p. 985. 

2 Simmons v. United States, 142 U. S. 148 (1891). 

’ Ewing v. Goode, 78 Fed. 442 (1897). 

* Marshall, C. J., in Strawbridge v. Curtis, 3 Cranch (U. S.), 267 (1806). 

© See 18 Stat. aT L. 470. 

6 Barney v. Latham, 103 U. S. 205 (1880). A suit may, under correct pleading, as 
this case shows, embrace several distinct controversies and yet be removable in its 
entirety on the ground that one of them is separable from the rest. The terms “joint” 
and “‘several’’ are not applied to the parties defendant but to the controversies against 
them. Thus, when the resident employee’s liability is rested solely upon non-feasance 
and no duty to the plaintiff is shown, the motion to remove need not raise the question 
of the nature of the controversy if preceded by a motion to strike out the party mis- 
joined. See Prince »v. Illinois Cent. Ry., 98 Fed. 1 (1899). On the other hand, the 
joinder of the parties being proper, a removal will be granted so long as the contro- 
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include separable interests, therefore, whenever the employer is made 
liable as codefendant with the employee solely upon the ground of 
respondeat superior and not by reason of his participation, either by 
presence or direction, in the negligent or wrongful act.’ Neither is a 
necessary party defendant in a suit against the other. 

Mere separability, however, is not enough for removal. The federal 
courts have often said: “A defendant has no right to say that an action - 
shall be several which the plaintiff elects to make joint.” ® To grant a 
removal in Warax v. Cincinnati, etc. Ry.,* therefore, it was necessary 
to hold that the liabilities of the employer and the employee rest on such 
distinct grounds as to make the controversies never joint but always 
separable. The Georgia Court of Appeals has come to the opposite con- 
clusion in Postal Telegraph-Cable Co. v. Puckett,° upon the theory that 
the action is joint and not several, “since the same acts of negligence are 
charged against both defendants” and “‘no act of negligence is charged 
against either of the defendants which is not charged against the other.” 

In an attempt to avoid the long-standing conflict represented by these 
authorities the Supreme Court relieved the confusion with a rule more 
confusing. For a rule of law there was laid down a rule of fact. Ala- 
bama, etc. Ry. Co. v. Thompson ™ was to the effect that the right to a 
removal is to be determined, not by substantive law, but from the record 
in the state court at the time of the application for removal. For the 
purposes of removal the cause of action, whether it is joint or not, is to 
be deemed what the plaintiff, acting in good faith, has undertaken to 
make it. But a joinder for the sole purpose of defeating the federal 


versies are not joint. Geer v. Mathieson Alkali Works, 190 U. S. 428 (1903). But 
it will not be granted if the controversy is joint. Fraser v. Jennison, 106 U. S. 191 
(1882); Moloney v. Cressler, 210 Fed. 104 (1913). 

7 Beuttel v. Chicago, etc. Ry., 26 Fed. 50 (1885). 
( 8 a the opinion of Story, J., in Smith v. Rines, 2 Sumner (C. C. A.), 338, 348 

1836). 

® 72 Fed. 637 (1896). The distinct nature of the controversies appears particularly 
in those jurisdictions where the old forms of action are retained. 

10 ror S. E. 397 (Ga.) (1919). The question was presented to the Supreme Court 
in Chesapeake & Ohio Ry. v. Dixon, 179 U. S. 131 (1900). A Kentucky po aed 

y 





vided that ‘whenever the death of a person shall result from an injury inflict 
negligence or wrongful act . . . damages may be recovered . . . from the corpora- 
tion and persons causing the same.”” The Court of Appeals held that a new and joint 
cause of action was created. The Supreme Court did not disturb this construction. 

11 200 U. S. 206 (1906). This case raised again the issue avoided in Chesapeake & 
Ohio Ry. v. Dixon, supra. The court said, at 218: “Upon the face of the complaint . . . 
the action is joint. It may be that the state court will hold it not to be so. It may 
be, which we are not called upon to decide now, that this court would so determine 
if the matter shall be presented in a case of which it has jurisdiction. But this does 
not change the character of the action. In determining this question the law looks 
to the case made in the pleadings. . . .” 

12 Tilinois Cent. Ry. v. Sheegog, 215 U. S. 308 (1909); Southern Ry. v. Miller, 217 
U. S. 209 (1910); Chicago, etc. Ry. v. Dowell, 229 U. S. 102 (1913). If these cases also 
hold that for which they are often cited, namely, that whether any controversy is 
joint or several is to be determined by the state court, they are utterly inconsistent 
with the federal practice in granting removals. In purporting to regard the record in 
the state court, it is the purpose of the discussion to show, the federal courts are re- 
quired to hold the controversy never joint; and in granting removals for fraud they 
perforce ignore “the settled law of the state” that the controversy can be made joint. 
Consistency, however, is not to be found in the decisions. “That there is no other 
phase of American jurisprudence with so many refinements and subtleties, as relative 











972 HARVARD LAW REVIEW 


courts of jurisdiction is fraudulent and will not prevent them from de- 
ciding that the controversies are really separable." 

If the cause is capable of being treated either as joint or as several it is 
quite well established that the plaintiff may treat it as joint and his 
motive for so doing is immaterial.“ There is no occasion to talk of fraud 
or improper motive. That issue arises only when the cause can be, not 
joint, only several. The cases reiterate that good faith in the pleadings 
will permit the cause to be retained in the state courts; that mere failure 
to establish a joint liability will not be ground for removal. Yet knowi- 
edge is imputed where facts might have been known.'* Taft, J., said: 
“Courts are not required to be blind to plain facts. The joinder of a 
fireman or an engineer or a conductor as defendants in an action to 
recover $25,000 against a railroad company, without explanation, of 
itself raises a suspicion that it is not done merely to recover judgment 
against the employees.” !7 And in Zigich v. Tuolumne Copper Mining 
Co.'8 the court has held that it is not enough that the plaintiff believe 
upon reasonable grounds that the defendants are jointly liable to him, 
but he must set out the grounds so that the court may determine whether 
or not they are reasonable and sufficient to sustain the belief. 

Now nothing can so sustain a belief that an action is joint as the fact 
that it is, and nothing can weaken that belief more than the fact that it 
is n’t joint. This is practically the test of fraud to be found in the cases. 
But because improper motive becomes material only when the complaint 
alleges to be joint controversies which in point of law cannot be, it would 
seem that in granting a removal the courts must first decide that the 
non-resident employer is not an essential codefendant with the resident 
employee. Having held the cause separable, there is no reason to talk 
of fraud. 





RULE AND DISCRETION IN THE ADMINISTRATION OF JUSTICE. — The 
last two decades have witnessed a series of persistent attacks upon the 
administration of justice by the courts. The courts of the nineteenth 
century were unyielding in their faith that justice must be administered 
in accordance with fixed rules, which could be applied by a rather me- 
chanical process of logical reasoning to a given state of facts and made 
to produce an inevitable result.! One phase of the reaction against this 





to removal proceedings, is known by all who have to deal with them.” McPherson, J., 
in Hagerla v. Mississippi River Power Co., 202 Fed. 771, 773 (1912). This criticism 
has been made by Mr. Charles A. Boston in “Removal of Suits from State to United 
States Courts — A Picture of Chaos Demanding a Remedy,” 88 Cent. L. Journ. 246. 

13 Wecker v. National Enameling Co., 204 U. S. 176 (1907). 

4 Chicago, etc. Ry. v. Willard, 220 U. S. 413 (i911); Chicago, etc. Ry. ». Schwy- 
hart, 227 U. S. 184 (1913); Chicago, etc. Ry. v. Whiteaker, 239 U. S. 421 (1915). 

18 Whitcomb v. Smithson, 175 U.S. 635 (1900); Kansas City, etc. Ry. v. Herman, 
187 U. S. 63 (1902). 

16 Wecker v. National Enameling Co., supra, where, at 185, the court said that 
“even in cases where the direct issue of fraud is involved, knowledge may be imputed 
where one willfully closes his eyes to information within his reach.” This approaches 
perilously near to “constructive fraud.” 

17 See Powers v. Chesapeake & Ohio Ry., 65 Fed. 129, 131 (1895). 

18 260 Fed. 1014 (1919). 


1 See Pound, “Mechanical Jurisprudence,” 8 Cot. L. REv. 605. 
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kind of legal administration appears in the creation of administrative 
boards and tribunals for handling special problems,—such as deter- 
mining “‘reasonable”’ rates and “reasonable” service by a public service 
company, fixing the amount of compensation under Workmen’s Com- 
pensation acts, etc. — for which, it was conceived, the ordinary judicial 
machinery was too cumbersome or too dilatory.2, Another phase of the 
movement appears in the creation of juvenile courts, domestic relations 
courts, and even municipal courts, which, while preserving the name 
and many of the characteristics of courts, yet adopt the methods of 
executive rather than judicial justice.* In other words, as compared with 
ordinary courts, all these tribunals proceed more by the application of a 
trained intuition to the facts of a particular case, and less by articulate 
reasoning from stated premises in the form of legal rules or principles.‘ 

It is perhaps too early to make a confident evaluation of the effects of 
these tendencies upon American legal administration. Yet one may feel 
sure that the ultimately satisfactory solution lies in overhauling and read- 
justing our legal machinery to meet the present social demands, in a 
careful study of these new demands and of the means by which to satisfy 
them, rather than in haphazard blows at the legal institutions which the 
experience of the past has given us. In this connection it is interesting 
to note the attempts at legal reform made by Mr. Justice James E. 
Robinson of the Supreme Court of North Dakota. His actions in giv- 
ing to the press a weekly letter as to the doings of the court, the number 
of times each judge is absent from the court, and his manner of writing 
decisions, have been commented upon elsewhere,® and Mr. Justice Robin- 
son has made a reply to these criticisms which indicates that he is acting 
in good faith.® 

Mr. Justice Robinson’s bé/e noire is the doctrine of stare decisis. He 
rarely cites authorities in his more recent opinions,’ and he expresses a 
preference for deciding “every case in accordance with law, reason and 
justice.” Thus, in Bovey-Shute Lumber Co. v. Farmers’ and Merchants’ 
Bank of Leeds,* he dismissed in a few sentences and without citation of 
authority the contention of a banking corporation that a contract of 
guaranty made by its cashier was wira vires and void. Mr. Justice 
Robinson says: “When it [the bank] takes a loan on land and on crops, 
it must have a right to improve the land and to care for the crops. In 
this case the bank had a perfect right to bargain, as they did, for the 
construction of a house and granary. It was good business, and it should 


2 See Winslow, “A Legislative Indictment of the Courts,” 29 Harv. L. REv. 395; 
Pound, “Executive Justice,” 55 Am. L. REG. (N. Ss.) 137. 

3 See Pound, “The Administration of Justice in the Modern City,” 26 Harv. L. 
REV. 302. 

4 Speaking of the rulings of an administrative tribunal, Mr. Justice Holmes said: 
“They express an intuition of experience which outruns analysis and sums up many un- 
named and tangled impressions — impressions which may lie beneath consciousness 
fae losing their worth.” Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585 
(1907). 

5 See Andrew A. Bruce, “Judicial Buncombe in North Dakota and Other States,” 
88 CENTRAL L. J. 136. 

6 See “Judge Robinson’s Reply,” 88 CENTRAL L. J. 155. 

7 Of twenty-two opinions by Mr. Justice Robinson in 175 N. W. and 174 N. W. 
1-959, only three contain any citations of previous decisions. 

8 173 N. W. (N. D.) 455 (1919). 
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not have led to any litigation.” Perhaps it was “good business” for the 
directors and shareholders. of the bank; but how about the depositors, 
who were not paid for any such risk-taking and whose interests would be 
jeopardized if the bank engaged extensively in the business of building 
houses and granaries for its borrowers? The learned justice’s opinion 
shows clearly one of the chief dangers of ‘‘administrative” justice, of 
justice by discretion rather than of justice by rule, namely, the tendency 
to take snap judgment upon the basis of more obvious and pressing in- 
terests, to the neglect of those which are more subtle and far-reaching. 
Granting for the moment that the decision is supportable, the “reason- 
ing’’ of the court ® should not have ignored the judicial experience of the 
past in solving the problem of wltra vires acts of banking corporations.!° 

Brevity in the statement of facts by the court, “‘so that any child may 
read and understand it,” " is another point on which Mr. Justice Robin- 
son insists. Thus, in Froelich v. Northern Pacific Railway Co.,” an action 
for personal injuries by a railroad employee, Mr. Justice Robinson, writ- 
ing for the court, stated the facts so briefly and simply that one had diffi- 
culty, upon reading his statement, in seeing why the plaintiff’s attorneys 
were so foolish as to bring an action at all, and still greater difficulty in 
seeing why a jury gave a verdict and a judge gave a judgment for the 
plaintiff in the trial court. But upon a rehearing, the court, in a “Per 
Curiam” opinion, gives a statement of the facts twice as long as that of 
Mr. Justice Robinson. Thus, Mr. Justice Robinson’s method of stating 
facts did not save the people or the lawyers of North Dakota anything 
in the way of printing or print-paper after all. 

But something far more important than saving print-paper is in- 
volved in the court’s statement of facts. A full, clear, and impartial 
statement of facts by the court is necessary in order that the legal pro- 
fession and the public may determine whether the judge has decided 
the case in accordance with the law or in accordance with his individual 
caprice. It is not only an important safeguard against the exercise of an 
arbitrary discretion by a court of last resort,” but also an essential part 
of the decision as a precedent for future guidance. 

Another of Mr. Justice Robinson’s vagaries is his insistence upon a wide 
use of “judicial notice.” Thus in Ingmundson v. Midland Continental 
Railroad Co.," the court reversed a judgment for defendant in an action 
for damages caused by an alleged nuisance due to the running of defend- 





® The decision was unanimous, but two of the justices concurred in the result only. 

10 See, for example, Bowen v. Needles, etc. Bank, 94 Fed. 925 (1899); Citizens’ 
pe ge Bank »v. Appleton, 216 U. S. 196 (1910). See also Coox, CorPorRATIONs, 
7 ed., § 681. 

11 See “Mr. Justice Robinson’s Reply,” 88 CENTRAL L. J., 155, 156. 

2 173 N. W. (N..D.) 822 (1919). 

383 Thus, in the case just cited, granting that the decision was proper, no one could 
tell from reading Mr. Justice Robinson’s opinion that the jury had, upon special in- 
terrogatories, found the defendant negligent and the plaintiff not negligent, that there 
was some evidence upon which to base these findings, and that the real issue in the case 
was whether or not this evidence was sufficient to go to the jury. See the dissenting 
opinion of Mr. Justice Bronson. In this connection see also Wingen v. Minneapolis, 
St. Paul & S.S.M. Ry. Co., 173 N. W. (N. D.) 832 (1919). It is not meant to be denied 
that courts have in many instances written statements of facts which are unduly prolix, 
and cited authorities needlessly. There is no need for going to either extreme. 

14 173 N. W. (N. D.) 752 (1919). 
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ant’s trains over a right of way adjoining plaintiff’s premises. Mr. 
Justice Robinson, dissenting, says: “The complaint not only fails to 
state a cause of action, but also it shows that plaintiff has no cause of 
action. . . . In reading such a complaint the court must take judicial 
notice of such facts as are commonly known to intelligent persons within 
the jurisdiction of the court. We must take judicial notice of the fact 
that defendant does operate a little railroad running south from James- 
town, with small engines and light trains, and not with any such mogul 
engines and trains as pass over the main line of the Northern Pacific 
’ Railway. . . . In so far as the complaint asserts mere exaggerations which 
are known to be untrue, it should be disregarded.” ° In England v. Town- 
ley,!* a suit for libel, Mr. Justice Robinson, dissenting, maintained that 
the complaint did not state a cause of action, saying: “The people are 
paying less and less regard to such newspaper stuff, so that no one suffers 
from it, and the courts are no longer disposed to regard mere exaggera- 
tions which are manifestly untrue.” !” 

Judicial justice implies a right to be heard, which in turn implies a 
right to be confronted with the facts upon which the tribunal relies in 
denying one’s claim, and to be given an opportunity to rebut them. 
While an exception is made in the case of facts which are notorious,!* 
this does not extend to a judge’s personal observation of the particular 
facts of a case.!® If the tribunal relies upon its own private knowledge, 
it in effect prejudges the plaintiff’s case and denies him “due process 
of law.”?° Here again the dangers of discretion untrammeled by rule 
are obvious. 

In fairness, however, it must be said that Mr. Justice Robinson’s 
methods sometimes find their appropriate field. Thus, in questions of 
fact in divorce cases," and in questions of procedure,” the exercise of 
judicial discretion, within broad limits such as “due process,” appears at 
its best. In the case just cited the court said: ‘“‘The rule of stare decisis 
is especially ‘applicable to decisions on matters of procedure and prac- 
tice.’ Mr. Justice Robinson said: “I do strenuously dissent to the 
building of error upon error. I concur in the result, but not in the reason- 
ing of the court or the stare decisis.” It is submitted with deference that 
if there is any field in which the doctrine of stare decisis is least important, 
it is in the field of procedure. No man can acquire a vested right in his 
opponent’s procedural error. 

On the whole, one who is in warm sympathy with legal reform may 





18 Ttalics ours. Note the way in which Mr. Justice Robinson, after laying down the 
rule as to facts of common knowledge, applies it to facts derived from his personal 
observations. 

16 174 N. W. (N. D.) 755, 758 (1919). P 

17 The appeal was from an order overruling a demurrer to the complaint, hence 
there was no evidence before the court. 

18 See WIGMORE, EVIDENCE, § 2565. 

19 Tbid., § 2560. 

20 Interstate Commerce Commission v. Louisville & Nashville R. R. Co., 227 U. S. 
88 (1913) (semble). At page 93 Mr. Justice Lamar, speaking for the court says: “. . . 
manifestly there is no hearing when the party does not know what evidence is offered or 
considered and is not given an opportunity to test, explain, or refute.” 

21 FE. g. McBride v. McBride, 174 N. W. (N. D.) 870 (1919); Ford v. Ford, 173 N. W. 
(N. D.) 454 (1919). 

2 Horton v. Wright, Barret & Stillwell Co., 174 N. W. (N. D.) 67 (19109). 
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well feel that little, if any, lasting good will be accomplished by hap- 
hazard attempts to break away from justice according to rule. Before 
rejecting utterly the experience of the past, legal reformers should make 
a careful study of the ends to be attained, and of the fields in which rule, 
or discretion, as the case may be, will conserve the most and sacrifice 
the least of the interests which the law has to secure. Only thus can the 
courts follow “the path of the law.* 





RECENT CASES 


ALIENS — NATURALIZATION OF ALIENS — STATUS IN THE BriTIsH ISLES 
OF A PERSON NATURALIZED IN AUSTRALIA. — A natural-born German emigrated 
from Germany in 1878 to Australia, where he resided until 1908, when he was 
naturalized. Later he went to England and was residing there in 1914. Failing 
to register as an alien, he was convicted under the provisions of the Aliens 
Restriction Act of 1914 (see 4 & 5 GEO. V,c. 12). Held, that the conviction was 
proper. The King v. Francis, Ex parte Markwald, [1918] 1 K. B. 617. 

The defendant in the above case brought a proceeding in the nature of a pe- 
tition for a declaration that he was not an alien. Held, that it be denied. 
Markwald v. The Attorney General, 36 T. L. R. 197. 

For a discussion of these cases see NOTES, p. 962, supra. 


AGENCY — BROKERS — SECRET AGREEMENT TO Poot Commissions Vorp 
AS AGAINST Pustic Poticy. — In a real-estate transaction a third party brought 
together the respective agents for a buyer and seller and the three agreed to 
pool and divide commissions. The seller has paid the commission due into 
court and the agent of the buyer and the third party each claim one third. 
Held, that the third party can recover, but the agent for the buyer can not. 
Williams v. Knight Realty Co., 217 S. W. 753 (Tex.). 

A broker, though an agent in a limited sense, owes the party he represents 
the same measure of undivided loyalty which the law exacts from an ordinary 
agent toward his principal. See Young v. Hughes, 32 N. J. Eq. 372, 383. Con- 
sequently he may not put himself in a position where his interests would be 
adverse to those of his principal. Quinn v. Burton, 195 Mass. 277, 81 N. E. 
257. Thus, he cannot secretly represent two parties with conflicting inter- 
ests. Rombeck v. Pattillo, 104 Ga. 777, 30 S. E. 962; Bunn v. Keach, 214 Ill. 
250, 73 N. E. 419. An exception is made where his equivocal conduct is as- 
sented to by the principals. There dual agency is permitted. Rowe v. Stevens, 
53 N. Y. 621. There also he may agree to pool commissions with the broker 
of the other party. See Sullivan v. Tufts, 203 Mass. 155, 157, 89 N. E. 239, 
240. But pooling arrangements made secretly are void, being inimical to 
public policy. Quinn v. Burton, supra; Corder v. O'Neill, 207 Mo. 632, 106 
S. W. 10. This is so, even though the price of the property is fixed by the 
principal. Levy v. Spencer, 18 Col. 532, 33 Pac. 415. These engagements un- 
consciously tend to subordinate the interests of the principals to the desire to 
carry through the particular scheme of the brokers. That being the case, the 
bona fides of an individual transaction will afford no excuse. Smith v. Pacific 
Vinegar Works, 154 Cal. 352, 78 Pac. 550. Nor will custom. Walker v. Os- 
good, 98 Mass. 348. In the principal case the right of the third party is clear. 
But = agent for the buyer, relying as he did on an illegal contract, could not 
succeed. 


% See Oliver Wendell Holmes, “The Path of the Law,” 10 Harv. L. REv., 457. 
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Batt — LiaBILITy TO. ANSWER CHARGES NOT NAMED IN Bait Bonn. — 
The plaintiff as surety entered into a recognizance with a party committed for 
trial on a charge of indecent assault. The condition of the bond was that the 
accused should appear and plead “to such indictment as may be found against 
him by the grand jury for and in respect to the charge aforesaid . . . and 
should not depart the court without leave.” An indictment for rape was re- 
turned by the grand jury. The accused failed to appear. The plaintiff moved 
to set aside an order authorizing the estreat of the recognizance. Held, that 
the motion be dismissed. The King v. Mandacos, 50 D. L. R. 427 (Nova 
Scotia). 

Some courts consider the bail bound only when an indictment is returned 
charging the crime named in the recognizance. Queen v. Wheeler, 1 CAN. L. 
Jour. (N.S.) 272; Queen v. Ritchie, 1 Can. L. Jour. (N.S.) 272. Others regard 
the recognizance as effecting a substitution of the bail for the jailer, and hold 
him, although the indictment be based on a different act from that underlying 
the recognizance. Pernitti v. People, 99 App. Div. 391, 91 N. ¥. Supp. 210. 
See 18 Harv. L. Rev. 539. A sound intermediate rule prevails, however. 
. This rightly accords independent effect to the undertaking that the accused 
shall not depart the court without leave, but confines its application to ap- 
pearances in proceedings connected with the criminal act for which he was 
committed. Thus, though no indictment be returned, or a nolle prosequi be 
entered, the bail remains bound until the accused is formally discharged. 
State v. Stout, 11 N. J. L. 124; Silvers v. State, 59 N. J. L. 428, 37 Atl. 133. See 
also State v. Hancock, 54 N. J. L. 393, 24 Atl. 726. The crimes named in the 
recognizance and indictment must arise out of the same transaction, if the 
former is to continue effective. State v. Brown, 16 lowa, 314; Carson v. Brown, 
142 Ga. 667, 83 S. E. 523. But if, as in the instant case, the offenses are merely 
different degrees of the same crime, the bail remains bound though the indict- 
ment charges the graver crime. State v. Bryant, 55 Iowa, 451, 8 N. W. 303. 
See Gresham v. State, 48 Ala. 625, 627. A fortiori, where the indictment is for 
the lesser offense. Campbell v. State, 18 Ind. 375; Comm. v. Teevens, 143 Mass. 
210, 9 N. E. 524. 


BANKS AND BANKING — DEPOSITS — CREATION OF RELATION OF BANK 
AND Depositor. — The plaintiff by mistake sent funds to the defendant bank 
for deposit. There was no agreement between the plaintiff and the bank creat- 
ing the relation of bank and depositor. Subsequently, the bank failed to honor 
the checks of the plaintiff. Held, that the bank is not liable. Rimes & Stubbs 
v. National Bank of Savannah, 101 S. E. 315 (Ga.). 

A bank is under no general duty to receive funds offered for deposit. Thatcher 
v. The Bank of the State of N. Y., 5 Sandf. (N. Y.) 121. See Jaselli v. Riggs 
Nat. Bank, 36 App. Cas. (D. C.) 159, 168; Elliott v. Capital City State Bank, 
128 Iowa, 275, 277, 103 N. W. 777, 778. Similarly, the relation of bank and 
depositor cannot be created without the consent of the owner of the funds 
deposited. Patek v. Patek, 166 Mich. 446, 131 N. W. 1101. See Winslow v. 
Harriman Iron Co., 42 S. W. (Tenn. Ch. App.) 698, 700. These propositions 
show clearly that the relation is essentially contractual in its nature. Wilson v. 
First Nat. Bank, 176 Mo. App. 73, 162 S. W. 1047; First Nat. Bank of Allen- 
town v. Williams, 100 Pa. St. 123. See 1 MorsE, BANKS AND BANKING, 5 ed., 
§ 178. Under the facts in the principal case, the existence of such a contract 
does not appear, for there is no evidence of assent by the bank. And in the 
absence of such a contract there is no duty to honor checks, for this is merely 
an incident of the relation of bank and depositor. Citizen’s Nat. Bank v. Im- 
porters & Traders Nat. Bank, 119 N. Y. 195, 23 N. E. 540. See National Ma- 
haiwe Bank v. Peck, 127 Mass. 298, 300. The only basis for liability on the 
part of the bank, in the absence of an express contract, would be such conduct 
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by it as to estop it to deny its assent to a contract of. deposit. Burnell v. San 
Francisco Savings Union, 136 Cal. 499, 69 Pac. 144; Van Allen v. The American 
Nat. Bank, 52 N. Y. 1. 


BANKRUPTCY — DISCHARGE — FAILURE TO OBTAIN DISCHARGE IN PRIOR 
PROCEEDING. AS GROUND FOR REFUSAL OF DISCHARGE IN SUBSEQUENT VOL- 
UNTARY PROCEEDINGS. — A bankrupt failed to apply for a discharge within 
the time fixed by statute after adjudication under a voluntary petition (BANK- 
Ruptcy Act oF 1898, § 14 a). After the expiration of that period he filed an- 
other voluntary petition and was adjudged bankrupt. A creditor whose debt 
was provable under both proceedings asked that his claim be excluded from 
the operation of any discharge that might be granted under an application 
therefor in the second proceeding. Held, that the relief be granted. Monk v. 
Horn, 44 Am. B. R. 472 (C. C. A.). 

The Bankruptcy Act limits the time within which an application for dis- 
charge may be filed. (§ 14 a.) It also enumerates specific grounds for the 
refusal of a discharge. (§ 14 0.) It is settled law that failure to obtain a dis- 
charge, for either reason, precludes a bankrupt from procuring, in a subsequent 
voluntary proceeding, a discharge from debts provable in the earlier one. In re 
Cooper, 236 Fed. 298; In re Loughran, 218 Fed. 619; In re Bacon, 193 Fed. 34. 
The reason usually statéd for the decisions is that the issue as to the right to 
discharge from those debts is res judicata. See Siebert v. Dahlberg, 218 Fed. 
793, 704; Kuntz v. Young, 131 Fed. 719, 721; In re Elby, 157 Fed. 935, 936. 
See COLLIER ON BANKRUPTCY, 9 ed., 318-319. Where there has been a denial 
of discharge in the earlier proceeding this reasoning is sound. In re Krall, 196 
Fed. 402; In re Kuffler, 155 Fed. 1018. But this theory would hardly apply to 
the other class of cases, where there has been no judicial determination upon 
the merits of the issue. See Last Chance Min. Co. v. Tyler Min. Co., 157 U.S. 
683, 691; Foster v. Busteed, 100 Mass. 409, 412. Here the true basis would 
seem to be that Congress intended by section 14 a to relieve creditors from the 
necessity of remaining prepared for an unreasonable length of time to prove 
the existence of grounds for the refusal of a discharge under section 14 }; and 
that this intent would be defeated and the latter provision practically nullified, 
if a bankrupt were allowed to evade the bar by instituting a second proceed- 
ing. This reasoning is set forth in several cases and is confirmed in the prin- 
cipal case. See In re Cooper, supra; In re Loughran, supra. 


ConFiict or LAws — LETTERS ROGATORY — SERVICE OF PROCESS UPON 
RESIDENT AT THE REQUEST OF A FOREIGN Court. — A civil court of Mexico 
City issued letters rogatory to the federal court in New York requesting that 
service of summons be made upon a defendant, resident in New York, who was 
being sued in Mexico upon a contract there made and to be performed. The 
defendant had no property in Mexico and had not been personally served. A 
Mexican statute gave the court jurisdiction to render a personal judgment, 
despite non-residence, where the obligation sued upon was to be performed 
within the territorial jurisdiction. Held, that the request be refused. In re 
Letters Rogatory, 261 Fed. 652 (Dist. Ct., S. D., N. Y.). 

Under the civillaw, courts have long made use of letters rogatory to accomplish 
judicial acts in foreign jurisdictions. 1 Fortrx, Droit INTERNATIONAL, 4 ed., 
§§ 202, 230 ef seq.; 5 WEISS, Droit INTERNATIONALE PRIvE, 2 ed., 527. And the 
practice has been usual in courts of admiralty. Hatt, ADMIRALTY PRACTICE, 
part 2, tit. 19, pp. 37-43. Some common-law courts consider this general power 
to issue and execute letters rogatory to be inherent to prevent failure of justice. 
De Villeneuve v. Morning Journal Ass’n, 206 Fed. 70. See In re Pacific Ry. 
Commission, 32 Fed. 241, 256. Others, however, view it as of entirely statu- 
tory origin. See In re Letters Rogatory, 36 Fed. 306; Matter of Romero, 56 Misc. 
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319, 320, 107 N. Y. Supp. 621, 622. Under neither view has the practice been 
used for any purpose other than to procure the testimony or deposition of a 
witness otherwise unavailable. See WEEKS ON Depositions, § 128. And the 
execution of letters rogatory rests entirely upon principles of comity. Under 
the theory of our law a personal judgment against a non-resident is a nullity 
without personal service of process. Pennoyer v. Neff, 95 U. S. 714. And 
service out of the jurisdiction, even though accepted, is not sufficient. Scott v. 
Noble, 72 Pa. St. 115. Accordingly, in the principal case, if service of process 
were necessary to give the Mexican court jurisdiction, the federal court was 
clearly correct in refusing to aid in effecting a result contrary to the policy of 
our legal system. Emery v. Burbank, 163 Mass. 326. If the purpose were 
merely the protection of the defendant, this result is accomplished without 
danger of prejudice by giving him informal notice of receipt of the request. 
The same conclusion was reached by the New York courts in a similar case. 
Matter of Romero, supra. 


CORPORATIONS — STOCKHOLDERS: POWERS OF Majority — EXPULSION OF 
COMPETING SHAREHOLDERS BY AMENDING By-Laws. — Section 13 of the 
Companies Act of 1908 (8 Epw. VII, c. 69) permits a company to introduce 
into its altered articles anything that might have been included in its general 
articles. A company in pursuance of this power bona fide passed an amend- 
ment which provided that the directors could require any shareholder who 
competed with the company’s business to transfer his shares to nominees of 
the directors. The plaintiffs, minority shareholders, carried on a competing 
business, and a declaration is sought by them that the alteration was invalid 
as against them. Held, that the alteration is valid. Sidebottom v. Kershaw 
Leese & Co., Lid., [1920] 1 Ch. 154. 

Where a contract with a member of a corporation either expressly or im- 
pliedly is made subject to future by-laws as well as to those already existing, 
a later amendment becomes a binding portion of the contract. Fullenwider v. 
Sup. Council R. L., 180 Ill. 621, 54 N. E. 485; Stohr v. San Francisco M. F., 
82 Cal. 57, 22 Pac. 1125; Allen v. Gold Reefs of West Africa, [1900] 1 Ch. 656. 
Not every alteration, however, will be sustained; the power of change must 
not be exercised unreasonably. 1 MACHEN, CoRPORATIONS, § 702; Borsor, 
By-Laws, § 123. Thus by-laws which impair vested rights have been held 
invalid in the United States, though precisely what constitutes a vested right 
is the subject of much confusion. Supreme Council A. L. H. v. Champe, 127 
Fed. 541; Weber v. Supreme Tent K. M. W., 172 N. Y. 490, 65 N. E. 258. But 
see Andrews v. Gold Meter Co., [1897] 1 Ch. 361. Restraints on the alienation 
of stock have uniformly been held invalid. McNulta v. Corn Belt Bank, 164 
Ill. 427, 45 N. E. 954; Bloede Co. v. Bloede, 84 Md. 129, 34 Atl. 1127. And so 
with restrictions on the right of members to sue the corporation. Insurance 
Co. v. Morse, 20 Wall. (U. S.) 445; MacMahon v. Sup. Tent, K. M. W., 151 
Mo. 522, 52S. W. 384; Hope v. International Fin. Soc., 4 Ch. D. 327. A by-law 
which constitutes an unreasonable restraint of trade is also void. Ipswich 
Tailors Case, 11 Coke, 53 a; Inter-Ocean Pub. Co. v. Associated Press, 184 Ill. 
438, 56 N. E. 822. The English courts give far wider scope to the corporate 
power of change than do the American courts, possibly because of the broad, 
inclusive language contained in Section 13 of the Companies Act. See 1 
MACHEN, CORPORATIONS, § 721. It was not difficult, therefore, for the court 
to sustain the altered article in the principal case since it was intended as a 
reasonable protection of corporate interests and would undoubtedly have been 
sustained even in the United States. 


CORPORATIONS — STOCKHOLDERS: RIGHT TO SHARE IN CORPORATE ASSETS 
— TRANSFEREE OF STOCK FROM A WRONGFUL STOCKHOLDER. — A stockholder 
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brought a representative action on behalf of the corporation against its direc- 
tors for damages due to the negligent administration of corporate affairs. The 
plaintiff had acquired a part of his stock from the negligent directors after 
they had been guilty of breaches of duty. Held, that there could be no recov- 
ery on this stock. Harris v. Rogers, 179 N. Y. Supp. 799 (App. Div.). 

By the weight of authority no stockholder can bring a representative action 
on behalf of the corporation if his transferor participated in the wrong, on the 
ground that a stockholder, like the transferee of a chose in action, stands in 
the shoes of his transferor. Boldenweck v. Bullis, 40 Colo. 253, 90 Pac. 634. 
See also Babcock v. Farwell, 245 Ill. 14, 41, 91 N. E. 683, 692. Contra, Parsons 
v. Joseph, 92 Ala. 403, 8 So. 788. This view overlooks the fact that in a repre- 
sentative action a stockholder acts in behalf of the corporation, and fails to 
perceive that the guilt of a stockholder should be only a personal bar against 
his participation in the fruits of the action. See Babcock v. Farwell, supra. 
The majority view is also due in part to the interpretation of Equity Rule 94 
of the Supreme Court — which allows a stockholder to bring a representative 
action only if he owned stock at the time of the wrong, or acquired it subse- 
quently by operation of law — as the statement of a substantive equity prin- 
ciple. See Home Fire Ins. Co. v. Barber, 67 Neb. 644, 656-662, 93 N. W. 1024, 
1029-1031. But this rule is merely procedural, to prevent frauds on the juris- 
diction of the federal courts. See Quincy v. Steel, 120 U. S. 241, 245, 248; 
Venner v. Great Northern Ry., 209 U. S. 24, 34. It is submitted that the ma- 
jority view is further objectionable in that it impairs the marketability of 
stock in general. See WARREN, CASES ON CORPORATIONS, 886, note. 


CRIMINAL LAw — TRIAL — REVERSIBLE Error TO Instruct Jury Con- 
CERNING A DEGREE OF HOMICIDE LESS THAN THAT SHOWN BY THE EVIDENCE. 
— The evidence in a murder trial indicated clearly that the killing was accom- 
plished by lying in wait, and that it was done maliciously, deliberately and 
with premeditation. Over the objection of the defendant, the court instructed 
the jury as to both first and second degree murder. The jury found the accused 
guilty of the lower grade. Held, that a new trial be granted. Dickens v. 
People, 186 Pac. 277 (Colo.). 

It is well established that it is not error for a court to confine its charge to 
first degree murder, when all the evidence indicates either that grade of the 
offense or innocence. Jarvis v. State, 70 Ark. 613, 67 S. W. 76; People v. Repke, 
103 Mich. 459, 61.N. W. 861; State v. Cox, 110 N. C. 503, 14 S. E. 688. The 
present case goes a step further, and holds that it is erroneous for a trial court, 
in such a case, to charge on anything but first degree murder, a view supported 
by the weight of authority. State v. Stoeckli, 71 Mo. 559; Dresback v. Staie, 
38 Oh. St. 365. The error consists in the fact that jurors who have a reasonable 
doubt of the accused’s guilt, and who should accordingly vote for an acquittal, 
may conceivably compromise with that doubt by finding the accused guilty of 
a lower degree of homicide. See State v. Mahly, 68 Mo. 315. Confining in- 
structions to first-degree murder will often be of practical benefit to a defend- 
ant, for he thereby obtains the advantage of any aversion which jurors may 
have to the weighty punishment accompanying conviction. See Siéate v. 
Martin, 92 N. J. L. 436, 447, 106 Atl. 385, 389. It is to be noted that reversals 
should be restricted to those cases where the defendant objected and excepted 
at the trial, and where it is very clear that a charge on a lower grade of homi- 
cide was inapplicable. 


Divorce — ALIMONY — WHETHER CONTEMPT IN FAILING TO Pay Is PUN- 
- ISHABLE By Dismisstnc ComPLaInt. — The plaintiff had brought an action 
for divorce against his wife. Upon his failure to pay alimony and counsel fees 
awarded to her, she moved to strike out his complaint. Held, that the motion 
be denied. Naveja v. Naveja, 179 N. Y. Supp. 881. 





RECENT CASES 981 


A refusal to pay alimony is a contempt of court, and may be punished by 
commitment. Fowler v. Fowler, 161 Pac. (Okla.) 227. See 30 Harv. L. REv. 
518. But as imprisonment is frequently inadvisable, the court often resorts to 
punishment by denying, in the particular cause, the further use of its process 
to the delinquent until he has purged his contempt. Winter v. Superior Court, 
70 Cal. 295; Casteel v. Casteel, 38 Ark. 477; Reed v. Reed, 70 Neb. 779, 98 N. W. 
73- In New York, when the defendant was in contempt, the practice was 
formerly to strike out his answer and proceed to trial upon the facts alleged 
by the complainant. Walker v. Walker, 82 N. Y. 260; Delvin v. Hinman, 161 
N. Y. 115, 55 N. E. 386. But the United States Supreme Court held that this 
was a violation of the Fourteenth Amendment, since it gave the defendant 
no opportunity to be heard in his own defense. Hovey v. Elliott, 167 U.S. 409. 
And it is especially bad in divorce cases, where the policy of the law requires 
that no divorce shall be granted except upon the merits. Trough v. Trough, 
59 W. Va. 464, 53 S. E. 630. See 2 BisHop, Mar. Div., & SEp., § ro95. But 
the Supreme Court indicated that it confined its decision to a situation where 
the punishment was a denial of a defense. See Hovey v. Elliott, supra, 444. 
While the decision of the principal case may be supported upon the ground 
that it is discretionary with the court whether it will punish for contempt, its 
observation that it is no longer permissible to strike out the plaintiff’s com- 
plaint may well be questioned. See Reed v. Reed, supra, 784. 


EMINENT DoMAIN — COMPENSATION — SET-OFF OF BENEFITS CONFERRED 
on LAND REMAINING TO OwnER. — In an action to condemn a right of way for 
a railroad, the court excluded evidence offered by the railway company to 
show that the land remaining to the owners had increased in value through 
the building of a depot, stockyards, elevator, and side tracks. No evidence 
was Offered to show that by the construction of the road or its improvements 
any physical benefits to the land ensued. Held, that there was noerror. Galla- 
tin Valley Electric Ry. v. Neible, 186 Pac. 689 (Mont.). 

The courts of the various states have declared several diverse views as to 
what benefits, if any, may be set off in condemnation proceedings against the 
damage done to the landowner. See 2 Lewis, EMINENT Domatn, 3 ed., § 687. 
It is commonly said, however, that general benefits, enjoyed in common with 
the rest of the community, cannot be set off. Lanier v. Greenville, 174 N. C. 
311, 93 S. E. 850; Minneapolis Traction Co. v. Harkins, 108 Minn. 478, 122 
N. W. 450. But deduction of special benefits is usually permitted. Bauman v. 
Ross, 167 U.S. 548; Ripkey v. Binns, 264 Mo. 505, 175 S. W. 206; In re Boyes, 
98 Neb. 671, 154 N. W. 231. Whether, in a particular case, benefits to the 
landowner are general or special, is a question of fact for the jury. Colorado 
Cent. R. Co. v. Humphreys, 16 Colo. 34, 26 Pac. 165; Kirby v. Panhandle Ry. 
Co., 39 Tex. Civ. App. 252, 88 S. W. 281. The location ofa depot near the 
property has been held insufficient evidence of special benefit to go to the jury. 
Washburn v. Milwaukee R. Co., 59 Wis. 364, 18 N. W. 328; Illinois, etc. Ry. Co. v. 
Borms, 219 Ill. 179, 76 N. E. 149. Contra, Peabody v. Boston Elevated Ry. Co., 
191 Mass. 513, 78 N. E. 392. The same is true of increased transportation 
facilities. Portland Co. v. Ladd Co., 79 Ore. 517, 155 Pac. 1192; In re Mantor- 
ville Ry. Co., tor Minn. 488, 112 N. W. 1033. Contra, Colorado Cent. R. Co. v. 
Humphreys, supra. The application of the rule to particular facts is aided 
by regarding the reason for making the distinction. ‘Just compensation” 
requires that benefits to the owner caused by the taking and use should be 
considered as well as the damage done thereby. See Bauman v. Ross, supra. 
574. But it would be unjust to charge him with general benefits, for they are 
often speculative and conjectural, and it would be making him pay for benefits 
which are enjoyed by the rest of the community without any payment. See 
3 SEDGWICK, DAMAGES, 9 ed., § 1129. 
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EVvIENCE — DECLARATIONS IN CouRSE OF Duty — SINGLE CARD FROM A 
CarpD-SYSTEM AS EvipENCE. — The plaintiff, a physician, in order to prove 
services rendered to the decedent, offered in evidence a card, showing the name 
of the decedent, her address, and the dates of all visits made to her. Other 
evidence showed that such a card was kept for each patient, and the series 
formed the only books of the plaintiff. Held, that the card was not receivable. 
Daniel’s Estate, 77 Leg. Int. 134. 

Contemporaneous entries made in the regular course of business are a well- 
recognized exception to the rule that hearsay declarations are not admissible 
in evidence. Shove v. Wiley, 18 Pick. 558; The Mayor v. Second Avenue R. R. 
Co., 102 N. Y. 572. The habitual accuracy of such entries, the ease with which 
errors are discovered, and the fear of the consequences of such discovery to the 
entrant make such evidence sufficiently trustworthy. The fact that pages 
may be readily substituted in a loose-leaf book, lessening probability of dis- 
covery, makes entries in such books less trustworthy. Yet the courts receive 
them. Wyman, Partridge & Co. v. Henne, 127 Minn. 535, 149 N. W. 647; 
Armstrong Clothing Co. v. Boggs, 90 Neb. 499, 133 N. W. 1122. See WIGMORE, 
EvIDENCE, § 1548. Even separate slips, not bound in any way, such as work- 
men’s time slips and cashiers’ deposit slips, have been admitted. New York 
Motor Car Co. v. Greenfield, 145 N. Y. Supp. 33; Ricker v. Davis, 160 Iowa, 37, 
139 N. W. 1110. A rule of evidence admitting a single slip of this sort would 
be open to the objection that the jury can not, in determining credibility, judge 
of its accuracy by comparison with other entries. This objection would not 
apply to the principal case, however, because the card contained various en- 
tries made at various times. It resembled a complete ledger page. See Pres- 
ley Co. v. Illinois Central R. R.Co., 120 Minn. 295, 139 N. W. 609. Thus the | 
principal case can not be supported. 


Grrts — Girts CAUSA MorTIS — EFFECT OF THE TRANSFER OF A SAVINGS 
BANK Deposit TO JOINT ACCOUNT OF TRANSFEROR AND TRANSFEREE — WHAT 
ConsTITUTES DELIVERY. — Three days before death the intestate, who had 
a deposit in a savings bank, delivered to the plaintiff the savings account book 
together with a written order to the bank to pay to the joint account of herself 
and the transferee. The transfer was accordingly made, and, after the deposi- 
tor’s death, the account was transferred to the plaintiff, who notified relatives 
of the deceased that she was holding the money for them. Held, that the 
plaintiff is not entitled to the fund. Hayes v. Claessens, 179 N. Y. Supp. 153 
(App. Div.). 

A delivery of the specialty with an intention to transfer the entire property 
will operate to vest in the transferee the legal and equitable interest in the 
chose. Hill v. Stevenson, 63 Me. 364. See In re Meyer’s Estate, 125 N. E. 219 
(Ind.) ; Cogswell v. Newburyport Institution for Savings, 165 Mass. 524, 43 N. E. 
296. And a delivery of the specialty with an intention to convey a joint interest 
should be effective to that extent. When there has been no delivery of the 
account book a transfer to a joint account of the depositor and another offers 
the difficulty that the transferor retains complete control over the subject of 
the gift. Denigan v. Hibernia Loan & Savings Society, 127 Cal. 137, 59 Pac. 
389; Norway Savings Bank v. Merriam, 88 Me. 146, 33 Atl. 840. But even in 
such a case the gift has been enforced as a valid chose against the bank. Deal’s 
Administrator v. The Savings Bank, 120 Va. 297, 91 S. E. 135. Or as a trust. 
Booth v. Oakland Bank, 122 Cal. 19, 54 Pac. 370. Or even as a gift. State 
Bank v. Johnson, 151 Mich. 538, 115 N. W. 464. The court has apparently 
confused the case with the situation where the donor retains complete control. 
It finds its solution in an absence of an intention on the part of the donor to 
make a gift. Although the donor may not have intended to vest the full bene- 
ficial ownership in the donee, there was an intention to give complete control 
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and the legal title. This should be sufficient after the bank has made the 
transfer. 


HvusBAND AND WIFE — RIGHTS AND LIABILITIES OF WIFE AS TO THIRD 
Parties — WIFE NOT LIABLE FOR FUNDS FRAUDULENTLY OBTAINED BY Hus- 
BAND AND SPENT BY HER IN Goop Faitu. — The defendant’s husband mis- 
appropriated funds belonging to his principal, the plaintiff’s decedent. Part 
of the funds he deposited to the credit of defendant’s bank account. The de- 
fendant in good faith used the money for household expenses and in cash ad- 
vances to her husband. In an action for money had and received, held, that 
the complaint be dismissed. Seagle v. Barreto, 179 N. Y. Supp. 856 (App. Div.). 

A depositary of stolen money who returns it to the thief before notice of the 
theft is not liable. Hil v. Hays, 38 Conn. 532. Nor is an agent who disposes 
of a negotiable instrument apparently belonging to his principal, and turns the 
proceeds over to the latter. Spooner v. Holmes, 102 Mass. 503. Consequently, 
as to the funds that the defendant turned over to her husband and those which 
she disbursed generally at his behest she should be protected. But as to the 
money expended on necessaries for herself she not only acted as agent but was 
also the recipient. That being true and the expenditure made being beneficial, 
she could not plead change of position as a defense, if she were a donee. See 
Woopwarp, Quast Contracts, § 29. But she is more than a donee. Her 
services, it is true, are not consideration, the duty to render them arising from 
the marriage relation. Blaechinska v. Howard, etc. Home, 130 N. Y. 497, 29 
N. E. 755. She has, however, a legal claim on her husband for necessaries. 
Goodale v. Lawrence, 88 N. Y. 513; Cunningham v. Cunningham, 75 Conn. 64, 
52 Atl. 318. See 1909 N. Y. Consort. L., Domestic Retations Law, § sr. 
And the release of that claim is value and gives her indefeasible title to the 
money. Miller v. Race, 1 Burr. 452; First Nat. Bank v. Gibert, 123 La. 846, 
49 So. 593. On this reasoning the result of the case can be supported. 


HUvsBAND AND WIFE — TENANCY BY ENTIRETIES — WHETHER PERSONALTY 
May BE HELD BY THE ENTIRETY. — An agreed statement of facts set forth 
that funds which were the proceeds of real estate owned in entirety by a hus- 
band and his wife and of personal property also owned by them were used to 
purchase store property both real and personal. The administrator of the 
husband’s estate excepted this property from his accounts as property of the 
wife, and the account was allowed by the Probate Court. Held, that there 
was no error. George v. Dutton’s Estate, 108 Atl. 515 (Vt.). 

In some jurisdictions married women’s acts have abolished estates in en- 
tirety and have substituted therefor tenancy in common. Thornley v. Thorn- 
ley, [1893] 2 Ch. 229. See Pray v. Stebbins, 141 Mass. 219, 4 N. E. 824. In 
other states tenancy by the entireties still exists. Butilar v. Rosenblath, 42 
N. J. Eq. 651, 9 Atl. 695; Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 337. If realty 
is held in entirety, estates in entirety may exist in personalty growing out of 
the realty. Vartie v. Underwood, 18 Barb. (N. Y.) 561. At common law, 
chattels could not be held in entirety. See 1 Bishop, MARRIED WOMEN, § 211. 
Whether choses in action which do not come within the doctrine of conversion 
can be held in entirety has been disputed. The orthodox common-law view is 
against estates in entirety in any personalty. Blake v. Jones, Bail. Eq. (S. C.) 
141; Re Albrecht, 136 N. Y. 91, 32 N. E. 632. See 21 Harv. L. REv. 446. 
It is strange that since the passage of the emancipation statutes courts should 
follow the analogy of realty when dealing with personalty. Since estates in 
entirety in personalty were not recognized at common law a fortiori, they 
should not be sanctioned under the statutes which aim to abolish antiquated 
doctrines. But the possibility of estates in entirety in personalty finds some 
support. Phelps v. Simon, 159 Mass. 415, 34 N. E. 657; Bramberry’s Appeal, 
156 Pa. St. 628, 27 Atl. 405. 
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ILLEGAL CONTRACTS— CONTRACTS AGAINST PuBLIC PoLicy — AGREE- 
MENT TO PROCcURE EvIDENCE. — An attorney contracted with his client to 
litigate a claim for 40 per cent of the recovery. He then agreed that the client, 
who was a co-party in the action, should look up the evidence in the case 
for 20 per cent of the lawyer’s fee. After the claim had been successfully 
litigated, the client sued for a breach of the agreement. Held, that the con- 
tract to procure evidence is illegal. Johnson v. Higgins, 108 Atl. 647 (Del.). 

An agreement with a layman, stranger to the litigation, to compensate him 
for procuring evidence to be used in an action, is valid. Hare v. McGue, 178 
Cal. 740, 174 Pac. 663. But such a contract is illegal, because against public 
policy, in that it tends to promote perjury and the fabrication of evidence, if 
the remuneration is contingent upon the character of the evidence to be pro- 
duced. Such is the case when the evidence is to conform to an assumed state 
of fact. Neece v. Joseph, 95 Ark. 552, 129 S. W. 797. Or when the right to 
compensation is contingent upon the successful termination of the suit. Stan- 
ley v. Jones, 7 Bing. 369, 378; Quirk v. Muller, 14 Mont. 467, 36 Pac. 1077. 
Cf. Haley v. Hollenback, 53 Mont. 494, 165 Pac. 459. An agreement, however, 
with one not a stranger in interest to the litigation, to compensate him for 
securing evidence to sustain a defense, has been held unobjectionable, though 
remuneration was to be contingent upon success. Wellington v. Kelly, 84 N. Y. 
543. Still more clearly, such an agreement would seem valid when made, as 
in the principal case, with a party to the litigation. His interest, as a party, 
in procuring a recovery, is stronger than his interest under the contract. The 
contingency, therefore, which might well induce a stranger in interest to manu- 
facture evidence, will have no such effect upon him. 


JUDGMENTS — FOREIGN JUDGMENTS — JURISDICTION CONFERRED BY AP- 
PEARANCE AFTER JUDGMENT. — An Ontario court gave judgment against the 
defendant, a resident of Alberta. For this judgment there was no jurisdiction. 
Later the defendant appeared, moved to set aside the judgment, and offered 
to defend on the merits. The motion was granted and an order to vacate the 
judgment given, but on conditions with which the defendant could not comply. 
Later, on motion of the plaintiff, an order vacating the order to vacate the 
judgment was given. The plaintiff then sued in Alberta on the Ontario judg- 
ment. Held, that the plaintiff recover. Bank of Ottawa v. Esdale, 1 W. W. R. 
283 (Alberta). 

For a discussion of the principles involved in this case see Notes, p. 960. 


LEGACIES AND DeEviIsES — PAYMENT— Priority OF GENERAL LEGACY 
OVER RESIDUARY TO INCOME DURING First YEAR. — A will contained general 
legacies of $97,000 and also provisions for a residuary legacy. The assets 
amounted to only $93,000. During the first year after the testator’s death, 
the principal earned interest amounting to $4500. Held, that this should go 
to the general legacies. Bennett’s Estate, 77 Leg. Intell. 152. 

The residuary legacy bears all losses from insufficiency of assets and is not 
entitled to abatement of general legacies. In re Title Guarantee & Trust Co., 
195 N. Y. 339, 88 N. E. 375. See 2 WOERNER ON ADMINISTRATION, 2 ed., 452. 
Similarly, lapsed and void legacies will go to make up deficiencies in the general 
legacies rather than to the residuum. Nickerson v. Bragg, 21 R. I. 296, 43 Atl. 
530; Wetmore v. St. Luke’s Hospital, 56 Hun, 313, 9 N. Y. Supp. 753. General 
legacies enjoy this priority even where the changes take place after the death 
of the testator. Pace v. Pace, 271 Ill. 114, 110 N. E. 878; Porter v. Howe, 173 
Mass. 521, 54 N. E. 255; Willmott v. Jenkins, 1 Beav. 401. These results are 
part of the general rule, based upon the imputed intention of the testator, that 
a residuary legatee takes only after the paramount claims, including general 
legacies, have been met. Under this rule the principal case is clearly right, 
for the income earned must be considered a part of the estate. 
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LIMITATION OF ACTION — ACCRUAL OF’ACTION — EFFECT OF APPEAL ON 
RUNNING OF STATUTE OF LimmTATIONS. — A suit was brought for money paid 
upon an existing consideration which later failed through judicial action setting 
the transaction aside. The statute of limitations required suit for such money 
to be brought within three years from the date of the failure of the considera- 
tion (1877 InpIAN Limitation Act, Art. 97). This action was brought within 
three years of the dismissal of an appeal from the decree setting aside the orig- 
inal transaction, but more than three years from the decree of the lower court. 
Held, that the action is barred. Boid v. Chowdhury, 26 Madras L. T. R. 131 
(Privy Council). 

Whére an appeal has the effect of suspending the judgment from which ap- 
peal is taken, the running of the statute of limitations on a cause of action aris- 
ing out of the judgment should likewise be suspended. Irvine v. Bankard, 181 
Fed. 206; Bowen v. Lovewell, 119 Ark. 64, 177 S. W. 929; Donovan v. Dickson, 
37 No. Dak. 404, 164 N. W. 27. Ifa stay or supersedeas bond or other security 
named in the statute be given, an appeal will suspend the original judgment. 
Hubbard v. Bank of Los Angeles, 120 Cal. 632, 52 Pac. 1070; Coombs v. Barker, 
33 Mont. 74, 81 Pac. 737. And even though no security is given, this is true 
under some statutes. Sunter v. Sunter, 204 Mass. 448, 90 N. E. 561; Merrifield 
v. Piano Co., 238 Ill. 526, 87 N. E. 379. But in general, if no security be given, 
a judgment is not affected by an appeal. Jn re Nat’l Metal Co., 155 Fed. 690; 
Ex parte Meyer, 209 N. Y. 59, 102 N. E. 606. And in the principal case, the 
court found this to be the case under the Indian law. The cause of action 
accrued to the plaintiff at the time of the original decree. Since that decree 
is enforceable notwithstanding the appeal, there is no reason why the statute 
of limitations should be suspended during the appeal. Delay v. Yost, 59 Kan. 
496, 53 Pac. 482; Bank of Stockham v. Weins, 12 Okla. 502, 71 Pac. 1073; How- 
ard Ins. Co. v. Silverberg, 94 Fed. 921. 


ProxmMATE CAUSE — MunicrpAL CORPORATIONS — NOTICE OF ONE DE- 
FECT IN SIDEWALK .Puts City ON Notice OF ANOTHER DEFECT. — An in- 
spector of the appellant city noticed a small hole chipped in the end of a plank 
in a board walk, and ordered a new plank inserted. The plank, though appar- 
ently sound except for the hole, was rotten in the middle; and three days after 
the inspector’s order the respondent was hurt by stumbling through it. The 
jury found the city negligent in delaying to insert the new plank. Held, that 
judgment for the respondent be affirmed. City of Winnipeg v. Einarson, 50 
D. L. R. 440 (Manitoba). 

The hole was a defect which the city was under a duty to repair. Upham v. 
City of Boston, 187 Mass. 220, 72 N. E. 946. Failure to repair the hole after 
notice was negligence in the performance of that duty. And it may be as- 
sumed from the inspector’s order that the reasonable way to repair it was by 
inserting a new plank. It follows that if the city had done its duty in repairing 
the hole it would have discovered the defect in the center of the plank. Under 
these circumstances the city is chargeable with notice of the latent defect in the 
center, and hence not to repair it constituted negligence. Dallas v. McAllister, 
39 S. W. (Tex.) 173. This negligence was a proximate cause of the injury; 
for the only intervening cause between it and the injury was the act of the 
plaintiff in stepping on the plank, and that act was surely forseeable. In other 
words, the city by its negligence took the risk that some one would step on the 
plank, and the city must be liable for the direct result. See Joseph H. Beale, 
“The Proximate Consequences of an Act,” 33 Harv. L. REv. 633, 650. 


REMOVAL OF CAUSES — SEPARABLE CONTROVERSY — FRAUDULENT JOINDER 
AS GROUND FOR REMOVAL FROM STATE TO FEDERAL Courts. — In an action 
brought in the state court against a non-resident corporation and its resident 
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employee the complaint alleged that the plaintiff had been injured by dyna- 
mite caps owned by the corporation and negligently exposed by the employee 
who was storekeeper. The non-resident defendant obtained a removal to the 
federal court on the ground of fraudulent joinder. The plaintiff moved to 
remand, supporting his motion with affidavits of his good faith but without a 
statement of the grounds for his belief. Held, that the motion be denied. 
Zigich v. Tuolumne Copper Mining Co., 260 Fed. 1014 (Dist. Ct. Mont.). 

The plaintiff alleged that while in the employ of the non-resident defendant 
corporation he was ordered by the foreman, the resident defendant, to go up 
a telegraph pole, where he was injured by contact with a high-power wire 
because of the failure of the corporation to provide him a safe place to work and 
the failure of the foreman to warn him. Because of diverse citizenship the 
corporation sought a removal on the grounds that the controversies were separ- 
able, and that the joinder was fraudulent. Held, that the removal be denied. 
Postal Telegraph-Cable Co. v. Puckett, 1o1 S. E. 397 (Ga.). 

For a discussion of these cases, see NOTES, p. 970, supra. 


RESTRICTION AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
RESTRICTIONS IN PRICE ON RESALE. — A corporation engaged in the manu- 
facture of accessories for automobile tires under letters patent sold its product 
to jobbers under contracts establishing the resale price of these articles, and 
refused to sell to any jobber who would not enter into such agreements and 
adhere to the uniform resale prices fixed. Upon these facts, the corporation 
was indicted for engaging in a combination rendered criminal by Section 1 of 
the Sherman Anti-Trust Law. The District Court for the Northern District 
of Ohio sustained a demurrer to the indictment. A writ of error was brought 
under the Criminal Appeals Act (34 Stat. aT L. 1246). Held, that the judg- 
ment be reversed. United States v. A. Schrader’s Son, Inc., U. S. Sup. Ct., 
October term, 1919, No. 567. 

For a discussion of this case, see NOTES, p. 966, supra. 


RESTRAINT OF TRADE — SHERMAN ANTI-TRUST LAw — THE STEEL Cor- 
PORATION CASE. — The United States brought suit under the Sherman Anti- 


Trust Act against the United States Steel Corporation, asking for dissolution 


of that corporation and certain of its subsidiaries on the ground that they con- 
stituted a monopoly in restraint of trade. Held, that the bill be dismissed. 
United States v. United States Steel Corporation, U. S. Sup. Ct., October term, 
1919, No. 6. 

For a discussion of this case, see NOTES, page 964, supra. 


RULE AGAINST PERPETUITIES — CHARITABLE GiIFTs — REMOTENESS WHERE 
THERE IS NO PRECEDING Girt. — Personalty was bequeathed “‘to the first . . . 
Orphans’ Home . . . built in X,” with the provision that ‘‘should one of the 
Homes not be founded there at the time of my decease,”’ the executors should 
invest the funds “until such time as one of such institutions shall be founded.” 
The executors brought a bill for the construction of the will, that the validity 
of the gift might be determined. Held, that the gift was void. Re Schjaastad 
Estate, 50 D. L. R. 445 (Sask.). 

' A gift over to a charity from an individual, on a contingency too remote 
under the rule against perpetuities, is void. In re Johnson’s Trusts, L. R. 
2 Eq. 716; Smith v. Townsend, 32 Pa. St. 434. But if the first taker is also a 
charity, the gift is held valid. Christ’s Hospital v. Grainger, 16 Sim. 83; Mac- 
Kenzie v. Trustees, 67 N. J. Eq. 652, 669, 61 Atl. 1027, 1034. See 8 Harv. L. 
REv. 211. This doctrine might be applied with equal logic where there is no 
preceding gift. Yet it is here well settled that the charity may not take if the 
contingency upon which it is to vest is too remote. Im re Stratheden, [1894] 
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3 Ch. 265; Kingham v. Kingham, [1897] 1 I. R. 170; Girad Trust Co. v. Russell, 
179 Fed. 446. If, however, an immediate gift to charity has been made, though 
its application is postponed indefinitely, courts adopting the cy-prés doctrine 
sustain the gift. Chamberlayne v. Brockett, L. R. 8 Ch. App. 206; Brigham v. 
Brigham Hospital, 134 Fed. 513; Jones v. Habersham, 107 U. S. 174. And 
see GRAY, RULE AGAINST PERPETUITIES, 3 ed., § 615. Since the courts look 
favorably upon charitable gifts, they will search industriously for an intent to 
vest the gift immediately. Re Gyde, 79 L. T. R. 261; Brigham v. Brigham 
Hospital, supra. Conceivably, where, as in the principal case, the condition 
is the establishment of the charitable institution, the funds accumulating 
meanwhile for its sole benefit, an immediate gift for charitable purposes might 
be made out. Cf. Jones v. Habersham, 107 U. S..174, 191. But the court’s 
conclusion that the designation of a specific institution as legatee precludes 
such a construction seems sound. The gift failing, the next of kin were rightly 
held entitled. In re White’s Trusts, 33 Ch. Div. 449; Fowler v. Attorney Gen- 
eral, [1909] 2 Ch. 1; Brooks v. Belfast, go Me. 318. 


STATUTES — INTERPRETATION — SOLDIERS’ AND SarLors’ Civit RELIEF 
Act. — In an action for injuries alleged to have been caused by the negligence 
of defendant’s motorman, the defendant moved for a continuance because the 
motorman, its sole witness, was in military service in France. The motion was 
refused on the ground that judgment for the plaintiff would not prejudice the 
rights of the motorman protected by the Soldiers’ and Sailors’ Civil Relief Act. 
Held, that the motion be granted. Jiderton v. Charleston Consolidated Railway 
and Lighting Co., 101 S. E. 282 (S. C.). 

A judgment for the plaintiff was reversed and remanded. A Texas statute 
provided that if this occurred a mandate must be taken out within one year 
to save the cause. (1913 McEacutn’s Tex. Civ. Stat. Ann., Art. 1559.) The 
plaintiff was in the military service during that period and now moves that 
issuance of the mandate be ordered. The defendant demurs on the ground that 
the state statute is mandatory and that the Civil Relief Act is inapplicable. 
Held, that the motion be granted. Kuehn v. Neugebauer, 216 S. W. 259 (Tex.). 

The federal Soldiers’ and Sailors’ Civil Relief Act was enacted to suspend 
temporarily all legal proceedings which might prejudice the civil rights of per- 
sons in military service during the war. See AcT oF CONGRESS, March 8, 1918, 
Art. 1, § roo. The right to stay proceedings was made discretionary with the 
court. Konkel v. State, 168 Wis. 335, 170 N. W. 715; State v. Klene, 212 S. W. 
(Mo.) 55. See Act or Concress, March 8, 1918, ArT. 2, § 201. Hence if the 
party in service could still protect his interests, the court need not interfere. 
Dietz v. Treupel, 170 N. Y. Supp. (App. Div.) 108. In some states similar 
statutes were passed which, however, provided that suspension of proceedings 
should be absolute and not discretionary. Thress v. Zemple, 174 N. W. (N. D.) 
85. Such statutes weré declared constitutional as not impairing the obliga- 
tion of contracts. Pierrard v. Hoch, 184 Pac. (Ore.) 494. Similar legislation 
passed during the Civil War was held constitutional. Breitenbach v. Bush, 44 
Pa. St. 313; Bruns v. Crawford, 34 Mo. 330. The federal act prohibited evic- 
tion of dependents of a soldier, foreclosure of mortgages on his property except 
under an order of court, and similar proceedings detrimental to his interests. 
Gilluly v. Hawkins, 182 Pac. (Wash.) 958; Hoffman v. Charleston Five Cents 
Savings Bank, 231 Mass. 324, 121 N. E. 15; Vaughn v. Charpiot, 213 S. W. 
(Tex.) 950. But the benefit of the act was limited strictly to persons in the 
service. Howie Mining Co. v. McGary, 256 Fed. 38; Harrell v. Shealey, 100 
S. E. (Ga.) 800. The principal cases seem rightly decided. The view of the 
South Carolina court that the judgment in this suit would be some evidence 
of negligence in a subsequent suit by the company against the motorman for 
reimbursement is sufficient ground for a continuance under the broad terms of 
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the act. See Logan v. Atlanta R. R. Co., 82 S. C. 518, 523, 64 S. E. 515,516; 
Boston & Me. R. R. v. Brackett, 71 N. H. 494, 496, 53 Atl. 304, 305. 


TELEGRAPH AND TELEPHONE COMPANIES — CONTRACTS AND STIPULATIONS 
Liwitinc LiaBILITy — EFFECT OF THE MANN-ELKINS ACT UPON LIMITATION 
oF LIABILITY FOR INTERSTATE MEssaGEs. — A telegraph company negligently 
made an error in the transmission of an interstate unrepeated message which 
was sent under an agreement that in case of error, whether due to negligence or 
other causes, the telegraph company should not be liable for more than the 
amount paid for the transmission. Under the law of Mississippi the agreement 
was void. The Mann-Elkins Act of 1910 (36 Stat. aT L. 539) brought tele- 
graph companies engaged in interstate business within the provisions of the 
Act to Regulate Commerce. Held, that state laws have thereby been rendered 
inoperative and that the agreement is valid. Postal Telegraph-Cable Co. v. 
Warren-Godwin Lumber Co., U. S. Sup. Ct., October Term, 1919, No. 91. 

A statute of Indiana provided for a penalty to be recovered by the sender 
for delays in the transmission of unrepeated telegrams. Held, that the statute 
is inoperative upon interstate messages. Western Union Telegraph Co. v. 
Boegli, U. S. Sup. Ct., October Term, 1919, No. 83. - 

Many states have held agreements limiting liability void as attempts by 
telegraph companies to contract themselves out of their common-law liability 
for negligence. Ayer v. W. U. Tel. Co., 79 Me. 493, 10 Atl. 495; W. U. Tel. Co. 
v. Robertson, 59 Tex. Civ. App. 426, 126 S. W.629. See Emlin McLain, “Limi- 
tation of Liability for Negligence,” 28 Harv. L. REv. 550, 561. See also 30 
Harv. L. Rev. 391. Other states and the federal courts have held them reason- 
able and valid. Wheelock v. Postal Tel.-Cable Co., 197 Mass. 119, 83 N. E. 313; 
Weld v. Postal Tel.-Cable Co., 199 N. Y. 88, 92 N. E. 415. Primrose v. W. U. 
Tel. Co., 154 U.S. 1. But state policy, in the absence of Congressional action, 
remained unaffected by the federal doctrine. W. U. Tel. Co. v. James, 162 
U. S. 650; W. U. Tel. Co. v. Crovo, 220 U. S. 364. In 1910 Congress extended 
the Interstate Commerce Act to include telegraph companies engaged in inter- 
state business and provided that messages might be classified into repeated 
and unrepeated. 36 Stat. ATL. 544. Some courts have construed this statute 
to apply only to rates and not to deprive the states of power to apply their own 
laws of liability. Des Arc Oil Mill Co. v. W. U. Tel. Co., 132 Ark. 335, 201 
S. W. 273; Bowman & Bull Co. v. Postal Tel.-Cable Co., 124 N. E. (Ill.) 851. 
The principal cases apparently go on the ground that the statute appropriates 
the whole field to the federal courts, without positively enacting the validity 
of agreements limiting liability. The Supreme Court is thus left free to apply 
its own view of the common law. Adams Express Co. v. Croninger, 226 U. S. 
491. A third and preferable view, reaching the same ultimate result, is that 
the statute positively enacts the validity of the classification of messages into 
repeated and unrepeated for purposes of limiting liability. Gardner v. W. U. 
Tel. Co., 231 Fed. 405; W. U. Tel. Co. v. Bilisoly, 116 Va. 562, 82 S. E. gt. 


WILLs — CONSTRUCTION — RULE IN SHELLEY’s CASE — WHETHER ISSUE 
A Worn OF PURCHASE OR OF LIMITATION — EFFECT OF STATUTE ABOLISHING 
NECESSITY OF Worps oF LimiTaTION TO Pass A FEE. — A testator devised 
land upon trust for A for life, and upon her death then for her lawful issue, 
and if there be more than one, as tenants in common, with a gift over if there 
be no lawful issue. A statute passed prior to the making of the will provided 
that in devises of land words of limitation should no longer be necessary to pass 
the fee. (1890 VicToRIAN STAT. 3620.) The question was whether A took a 
life estate or an estate tail. Held, that A took a life estate. In re Cust, [1919] 
V. L. R. 693 (Australia). 

The rule in Shelley’s case has no application unless the words used in the 
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remainder are words of limitation as distinguished from words of purchase. 
Co. Lit. 319 6. Cf. A. M. Kales, “Application of Rule in Shelley’s Case,” 
28 L. Quart. REv. 148, 152. But whether they are words of limitation or of 
purchase is a question of construction. _ Jordan v. Adams, g C. B. (N. Ss.) 483; 
Arnold v. Muhlenberg College, 227 Pa. St. 321, 76 Atl. 30. See 1 TrrFany, 
REAL Prop., § 132. In devises of land, “issue” has generally been treated as 
embracing descendants of every degree of the ancestor, and consequently as 
synonymous with “heirs of the body.” Roe v. Grew, 2 Wils. 322; Grimes v. 
Shirk, 169 Pa. St. 74; Kleppner v. Laverty, 70 Pa. St. 70. This is true even 
though the issue are to take as tenants in common. See 2 JARMAN, WILLS, 
6 Eng. ed., 1944. The reason given is that this is the only way to carry the 
inheritance to the issue, since if they took by purchase they would take only 
for their lives. Jackson v. Calvert, 1 J. & H. 235. But where words of limita- 
tion are superadded which indicate that descent is to be traced, not from the 
ancestor, but from a new stock, “‘issue”’ will be construed as a word of purchase. 
Hamilton v. West, 10 Ir. Eq. Rep. 75; Lees v. Mosley, 1 Y. & C. 589. Cf. 
Archer’s Case, 1 Co. 66 b. And likewise, if the context plainly shows that by 
“issue” the testator meant “children.” Ryan v. Cowley, Ll. & G.t. Sugden, 7. 
Cf. Jordan v. Adams, supra. Where, as in the principal case, a statute does 
away with the necessity of using words of limitation to pass the fee, the reason 
for construing “‘ issue” as a word of limitation no longer exists. Accordingly, the 
issue, whether now treated as including only children or all the lineal descend- 
ants, would take by purchase a fee simple by way of remainder, and the an- 
cestor, therefore, a life estate only. See 2 JARMAN, WILLS, 6 Eng. ed., 1950, 
1951; 27 Harv. L. Rev. 673. This result has already been reached in this 
country and would seem to be sound. Ward v. Jones, 40 N. C. 400. 


WILLs — UNATTACHED SHEETS — SIGNATURE AT END — ParTIAL REvo- 
CATION.— A sealed envelope marked “Will of John Seiter”: was handed by 
Seiter to his niece with the declaration that ?t was his will. In the envelope 
were four papers which evidence tended to show were the remnants of an 
original will after pieces had been cut out by the deceased himself. One page 
contained words expressing the animus disponendi and a legacy marked “‘first”’; 
another page contained a residuary clause marked “eighth”; the third paper, 
an attestation clause; while on the fourth was nothing but the signature and 
seal of the deceased and signatures of witnesses. There was no reference to 
the other papers in any of the pages, nor was there continuity of language from 
sheet to sheet, each expressing a completed thought. Held, that probate was 
properly refused. In re Seiter’s Estate, 108 Atl. 614 (Pa.). 

In Pennsylvania and some other states, pro tanto revocation is allowed. 
Tomlinson’s Estate, 133 Pa. St. 245, 19 Atl. 482; Re Kirkpatrick, 22 N. J. E. 
463. See Purpon’s Dicsst (Pa.), 5130 ff. (P. L. 250, 409). See also 23 Harv. 
L. Rev. 558. It may be accomplished by cutting out portions of the paper 
with intent to revoke the legacies set forth therein. In re Brown, 1 B. Mon. 
(Ky.) 56; Nelson’s Goods, Ir. Rep. 6 Eq. 569. But before any doctrine of revo- 
cation can be applied a complete will must be shown to have existed. See 
Purpon’s DicEst, supra. Of this there was not sufficient evidence in the 
principal case. The papers of themselves could not constitute a will in Pennsyl- 
vania, for the statutory requirement of a signature “‘at the end thereof” was 
probably not satisfied. Cf. Stinson’s Estate, 228 Pa. St. 475, 77 Atl. 807. See 
Purpon’s DiceEst (Pa.), 5120, 5122 (P. L. 249). See also 13 Harv. L. Rev. 
686. Without such a statute it would seem that the papers might constitute 
a will. The physical position of the signature would be immaterial. Gale v. 
Freeman, 153 Wis. 337, 141 N. W. 226; Le Mayne v. Stanley, 3 Lev. 1. Physi- 
cal connection from sheet to sheet without ‘any lack of internal coherence is 
sufficient to bring pages together into a will. Palmer v. Owen, 229 Ill. 115, 
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82 N. E. 275; Rees v. Rees, L. R. 3 P. & D. 84. Inclusion in a single sealed 
envelope would seem to be enough physical connection. Martin v. Hamlin, 
4 Strob. L. (S. C.) 188. 
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Tue Lire oF JOHN MARSHALL. By Albert J. Beveridge. Vol. III: Conflict 
and Construction (1800-1815). pp. xxii, 644. Vol. IV: The Building of 
the Nation (1815-1835). pp. xviii, 668. Boston and New York: Hough- 
ton Mifflin Company. 1919. 


The two volumes of former Senator Beveridge’s “Life of John Marshall” 
now under review complete a work which will rank in American literature not 
only as the leading biography of the greatest of our Chief Justices, but also as 
one of the most instructive histories of the American nation in its formative 
period. 

In the period covered by the present volumes — the years from 1800 to 1835 
— John Marshall was the principal judicial moulder of American public law; 
and he was also one of America’s leading statesmen. Owing to his learning 
and skill as a jurist, and especially to his sure grasp of the meaning and pur- 
pose of the American Federal Constitution, he was able, by means of his judi- 
cial decisions, to shape American institutions along the lines of strength and 
of unity. Not only did Marshall preserve the Union against disruptive in- 
fluences in his own time, he also did more than any other statesman, if we 
except only Lincoln, to preserve the Union in the period of the Civil War. It 
was Marshall’s great achievement that he established a body of sound consti- 
tutional doctrine which has served as the bulwark of the Republic in all the 
periods of its danger from the attacks of hostile forces. Lincoln and the men 
who worked with him for the Northern cause could hardly have held the states 
together as a complete and organic whole if they had not built upon the opin- 
ions, the sentiments, the tendencies, and the constitutional and legal frame- 
work of Federalism, which had been endowed by Marshall with the life and 
vigour emanating from his genius as a constructive jurist-statesman. 

Senator Beveridge’s two volumes place this great service of Marshall to his 
country in its setting of historical environment. In their pages the figure of 
the man himself stands forth among the other jurists and statesmen of the 
time. We see them all very clearly and distinctly as they play their parts in 
the drama of the national life in the early nineteenth century; but above Chase, 
Burr, Randolph, Wirt, Adams, Jay, and Jefferson, and even above Hamilton, 
Story, and Kent, towers the majestic personality of the Chief Justice. All of . 
these men of the period were shaping the political and social forces of the 
nation, and especially the forces of Federalism and Republicanism. But John 
Marshall, as Chief Justice of the Supreme Court, was in control of a constitu- 
tional instrument of commanding power. In Senator Beveridge’s volumes we 
have a vivid picture of Marshall as he uses this instrument in the shaping of 
those legal and political policies of Federalism which have ever since charac- 
terised the American Republic and given it its place among the nations. It 
is this service of Marshall to the Republic which Senator Beveridge emphasizes 
in his enlightening and dramatic story of the times. 

It is well that the emphasis should be placed upon Marshall’s personality 
and achievement. In a life of Marshall we want the great constitutionalist to 
play the leading réle; and, after all, in the biographies of his contemporaries 
we may find the necessary readjustments of perspective. In reading the biog- 
raphies of all great men we are entitled to be hero-worshippers if we wish it. 
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In reading Mr. Beveridge’s “Life of John Marshall” we have a vision of the 
majesty of the Supreme Court; and we exercise our right to admire the heroic 
Chief Justice as the personification of this majesty. 

The scope of the two volumes may be briefly indicated. Volume III deals 
with the period of “conflict and construction” (1800-1815). The victory of 
Republicanism led to the assault on the Judiciary; and the power of the Judi- 
ciary over legislation was the supreme issue. In this political environment 
Marshall delivered his celebrated opinion in Marbury v. Madison, that an Act 
of Congress was unconstitutional and void, and must be disregarded by the 
court. Then followed the Republican plan to subjugate the Judiciary: Fed- 
eralist judges were to be ousted and Republicans put in their places by a pro- 
gramme of impeachment. The chief object of attack in the impeachment of 
Mr. Justice Chase of the Supreme Court was undoubtedly the Chief Justice 
himself; but Chase’s acquittal saved the independence of the National Judi- 
ciary and made Marshall for the first time secure in the office of Chief Justice. 
Mr. Beveridge is right in his conclusion that ‘“‘one of the few really great crises 
in American history had passed.” The setting forth of the causes, progress, 
and termination of this crisis constitutes the first of the two main tasks of the 
biographer in Volume III; and any impartial critic of the biographer’s work 
must pronounce it illuminating and just. The latter part of Volume III is 
concerned in large measure with the conspiracy, capture, and arraignment of 
Aaron Burr, and the part played by Marshall in the Burr trials.. The contest, 
in the course of the Burr case, between Jefferson and Marshall — between the 
Executive and the Judiciary — is admirably set forth. To the lawyer the © 
chapter dealing with the Chief Justice’s views upon treason is one of the most 
interesting. 

Volume IV deals with “the building of the nation” and with the great 
cases on constitutional and international law decided by the Supreme Court in 
the period from 1815 to 183 5. Chapter IX presents to us John Marshall as 
“the supreme conservative,” and incidentally tells us of his share in the work 
of the Virginia Constitutional Convention of 1829-1830. 

Throughout both volumes the opinions of the Chief Justice are placed in 
their setting of political and social life. It is true, as Mr. Beveridge at one 
place remarks, that “the history of the times is a part of his greatest opinions.” 
It is equally true to say that the history of his greatest opinions is a part of the 
times. One of the chief merits of both the volumes now under review is that 
the opinions and the times in which they were delivered are for the first time 
adequately treated as integral parts of one and the same thing. Mr. Beve- 
ridge’s volumes do not profess to be treatises on law. Indeed, in his own words, 
“‘care has been taken to avoid making any part of the ‘Life of John Marshall’ 
a legal treatise.” But the reader of legal treatises who wishes to see the law 
(as shaped by Marshall) in its historical environment, will be well advised to 
study it in Mr. Beveridge’s volumes. 

The volumes contain portraits of Marshall and of many of his contempo- 
raries, and also lists of the works cited by the author. The appendices to 
Volume III contain the paragraph omitted from the final draft of Jefferson’s 
Message to Congress of December 8, 1801; a letter of John Taylor to John 
Breckenridge containing arguments for the repeal of the Federalist National 
Judiciary Act of 1801; cases of which Chief Justice Marshall may have heard 
before he delivered his opinion in Marbury v. Madison; a valuable note on 
recent books and articles on the doctrine of judicial review of legislation; the 
text, as generally accepted, of the cipher letter of Aaron Burr to James Wilkin- 
son, ’ dated July 29, 1806; an excerpt from the speech of William Wirt at the 
trial of Aaron Burr; and ‘the essential part of Marshall’s opinion on construc- 
tive treason delivered at the trial of Aaron Burr on August 31, 1807. Volume 
IV (pp. 615-668) contains an Index to the four volumes of the complete work. 
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There are certain main features of the two volumes now under review which 
it is worth while to indicate. In the first place, these volumes are of great 
interest and value in that they give us the leading characteristics of Marshall’s 
personality and the chief facts in his public and private life during the years 
from 1800 to his death in 1835 in his eightieth year. In the second place, the 
volumes give us much information, presented in an entertaining way, about 
the life of Marshall’s judicial and political contemporaries. The life of Story 
finds, for instance, a fitting place in the “Life of John Marshall,” his friend 
and colleague. In the third place, the volumes constitute a history of political 
movements and political parties in one of the most critical periods of American 
development. In the fourth place, the volumes are a valuable treasury of 
information on social conditions. In the fifth place, there is a great deal of 
light thrown by the volumes on the judicial and legal history of the times. In 
the sixth place, the student of international law will find much of interest. In 
the words of John Bassett Moore, ‘“‘it was Marshall’s lot in more than one case 
to blaze the way in the establishment of rules of international conduct.” This 
aspect of Marshall’s work is given special treatment in the third chapter of 
Volume IV. Finally, to the student of American constitutional law Mr. Beve- 
ridge’s volumes are a storehouse of sound learning. In them the great cases of 
the early part of the nineteenth century are all set forth — from the point of 
view of Marshall’s biographer and of the historian of the times. As remarked 
by James Bradley Thayer in his short masterpiece of biography, “John Mar- 
shall” — a masterpiece not displaced in the slightest degree by Mr. Beveridge’s 
longer work — “‘in the field of constitutional law, . . . and especially in one 
department of it, that relating to the nature and scope of the National Con- 
stitution, he was preéminent, — first, with no one second.” Senator Beveridge 
has dealt adequately with Marshall’s achievements in this field in which he 
was so preéminent; and it is this feature of the biography which the lawyer 


will chiefly prize. 
H. D. HAZELTINE. 
DowninGc COLLEGE, CAMBRIDGE. 





History OF ROMAN PRIVATE LAw: Part III, Recat Periop. By E. C. Clark, 
LL.D., Emeritus Professor of Civil Law in the University of Cambridge, 
also of Lincoln’s Inn Barrister-at-Law. Cambridge: University Press. 
1919. 

This is the third part of a work the first portion of which, on the Sources, was 
published as early as 1906 by the late Professor Clark. At his death the author 
left materials for a further continuation of it, but Mr. Buckland, who prepared 
the present installment for the press, is of opinion that they are not sufficiently 
advanced to warrant their publication under Dr. Clark’s name. 

In estimating the merits and importance of this work, then, it must be re- 
membered that it is only a part, and a posthumous part, of a large plan, under- 
taken many years ago and never brought to completion. Obviously a judgment 
of the present volume must somewhat depend upon its place in the author’s 
whole plan and upon the soundness of that plan itself. 

Professor Clark was originally moved to undertake the large task of a new 
history of Roman law by the feeling that existing treatises generally failed 
sufficiently to distinguish between the law of one period and that of others; 
the conviction that a development of a thousand years from the primitive law 
of a small Italian city state to the refinement and universality of the “classical 
period” cannot be successfully compressed within the treatment of any single 
period. 
This view had been obscured somewhat by the necessity under which many 
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of our modern German guides have hitherto labored of combining Roman law 
proper with heutiges rémisches Recht. The writers of Pandektenrecht have been 
forced, as Tribonian’s committee was itself required, to mould the earlier 
materials into a system of binding law, which obviously cannot be done without 
modification of those materials at many points. It is this which has created 
for the historian of Roman law his greatest problem, the distinguishing of the 
earlier law in the amended extracts of the Digest, and the difficulty has not been 
lessened by the fact that our German guides have been under an additional 
difficulty of the same kind. The German reception of Roman law has been a 
great stimulus to its study, but Roman law’s becoming ‘‘common”’ has possibly 
further heightened the difficulty of disentangling the earlier from the later. 
Since the days of Cujas and the Humanists this has been true, at times in- 
creasingly so. In the seventeenth and eighteenth centuries it was the order of 
the “‘Law of Nature” that must be followed, Les Lois Civiles dans leur Ordre 
Naturel of Domat; in the nineteenth century it was the fusion of native and 
foreign rules into one practical system. Thus the history of Roman law has 
since the Glossators been oscillating between the extremes of the practical and 
the antiquarian, and now the adoption of modern codes seems to be sending the 
pendulum back again toward the antiquarian. In Germany the older books on 
Pandektenrecht are supplanted on the one hand by commentaries on the German 
civil code, and on the other by treatises on the pure Roman law, such as Mit- 
teis’s Rémisches Privatrecht bis auf die Zeit Diokletians. In France, M. Cuq’s 
Institutions Juridiques des Romains — to take one well-known handbook only 
—carefully distinguishes the primitive, the classical, and the Justinian law 
in its treatment, instead of fusing them all in one general account. In England, 
the late Professor Roby, in probably the best recent English book on Roman 
law, tried to confine his treatment to ‘“‘Roman Private Law in the Times of 
Cicero and of the Antonines.” 

Such a method certainly makes for clearness of treatment and definiteness of 
statement and the adoption of this principle is the greatest merit of Professor 
Clark’s general plan. The merits of its execution are possibly somewhat more 
open to question. The first part, on the Sources, for example, published in 
1906, will hardly be much consulted by any one who has Kriiger’s Geschichte 
der Quellen des Rimischen Rechts, an almost perfect book of its kind, which had 
appeared in both German and French when Clark’s first part was published, 
and has since come out in a second German edition. 

The present volume, the third installment of Professor Clark’s work, is 
almost entirely composed of a discussion of the early Roman constitution with _ 
long excursions into ethnology. It is hardly possible to judge such a book as a 
history of Roman law, as most of the part on private law has not appeared, and 
probably never will appear. What has appeared is comparable in general 
scope to Karlowa’s first volume without the second, but covering a much 
smaller period of time. In it the author gives an account, often very suggestive 
and evidently based on an independent examination of the sources, of ‘the 
whole constitutional development roughly to the establishment of the Re- 
public. This involves some examination of the historical value of the tradi- 
tional account of early Rome, which the author has, however, made more fully 
in his first volume. He has included also detailed excursus on the patriarchal 
theory and the institutions of the early Germanic peoples analogous to those of 
ancient Rome. This makes the treatment somewhat rambling and discursive. 

Dr. Clark first takes up the primitive family, and after an examination of the 
patriarchal theory and of the views of McLennan, Morgan, and others in 
opposition to it, ends by “preferring the Patriarchal Theory in its simpler 
fundamental principles . . . to the ingenious structure raised by Bachofen 
and McLennan upon supports the main recommendation of which appear to be 
their bizarre and repulsive character.” 
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In like manner he treats the Roman family in the early historic period, com- 
paring it with the kinship groups of the early Germanic peoples; and of the 
gens, with appendices on the Teutonic gilds and the Anglo-Saxon units of local 
government. Thus he proceeds through the early Roman assemblies to the 
pontiffs, and finally to the king and to kingship in general, with a section on the 
Servian system. The book ends with a discussion of the Leges Regiae, shorter 
than one might have expected from the extent of the constitutional part. The 
general authenticity of these laws as fragments of the customary law probably 
of the regal period the author is inclined to accept, on account of the nature of 
their subject matter and their archaic language. In Part I he had already dis- — 
cussed Pomponius’s story of their publication by Papirius, whom he prefers 
with Pais to place in the third century B. C. instead of the first, as Mommsen 
and Girard conclude. 

Taken as a whole, Professor Clark’s “History of Roman Law” must be judged 
as a partial fulfilment of a plan first made nearly half a century ago. The ap- 
pearance in this long interval of such books as Karlowa’s Rémische Rechts- 
geschichte; Cuq’s Institutions Juridiques, of which three editions have appeared; 
Kriiger’s and Kipp’s Geschichte der Quellen; and others, has made this fulfil- 
ment much less important than would have been the case when the work was 
first undertaken; and Professor Clark’s volumes have rendered none of those 
others obsolete. Nevertheless, though Dr. Clark’s History is never likely to 
displace Kruger’s abler discussion of the sources or Cuq’s clearer exposition of 
the principles of Rome’s early law, it does furnish stimulating and independent 
views on many a point in the history of Roman public and private law to which 
the student mdy profitably turn. 

C. H. McItwain. 





A LAWYER’s LIFE ON Two ConTINENTS. By WALLIS NasH. Boston: Rich- 
ard G. Badger. Copyrighted 1919. pp. 212. Illustrated. 


The vast difference between practicing law in the world’s metropolis and 
dabbling in it in a pioneer rural community such as Oregon was a generation ago 
is a topic full of suggestion both as to the adaptability of the common law 
system to widely divergent conditions, and possibly as to the limits of that 
adaptability. Wallis Nash plunged from the one into the other, when at the age 
of forty in 1879, he left England where he had been a successful solicitor, to 
make his home in Corvallis, Oregon. The venture that brought him here, the 
Oregon Pacific Railroad, failed, making some men rich and others, including 
Nash’s little colony, poor, and driving him back to his old profession of law in 
the new surroundings. 

He hardly seems conscious of the light that his experience might shed on one 
of the great juristic problems of the day — the adaptation of rural pioneer law 
to urban conditions. His simple narration is concerned rather with his pleasant 
recollections of vacations and of interesting meetings, both professional and 
social, with such men as Sir Henry Bessemer, Alexander Graham Bell, Charles H. 
Spurgeon, Canon Liddon, Herbert Spencer, Charles Darwin, and Mrs. Craik. 
Occasionally he introduces the lawyers of his day and his pen-sketches of a few 
of them are remarkably clear. Take, for example, his description of three well-’ 
known figures (p. 55): “Sir George Jessel was big, burly, rough-voiced, and 
with one movable eye that used to revolve in an alarming fashion. He was the 
most quick-witted of the three, and a most effective advocate. Sir Hugh 
Cairns was tall, graceful, light-haired, and one of the handsomest of men. His 
face was that of an ancient Greek. His voice was carefully modulated, but 
quite coldin tone. Sir Roundell Palmer was held to be the best-equipped lawyer 
of the day. His delivery in Court was most deliberate and every word counted.” 

The contrast between the community which he left and that which he entered 
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may best be illustrated by considering first the Dickens atmosphere of his early 
days, which he reproduces so successfully that it is sometimes hard to tell where 
Dickens leaves off and he begins. With this may be contrasted the situation 
in the New World, where old Mark Savage, the blacksmith in the Oregon 
wilderness, was heard to grumble, “The darn place is getting too thick for me 
wy ee) —there’s folks within half a mile of me whichever way I turn!” 

. 164). 

*: is a pity that Mr. Nash does not record more of his own impressions of the 
changed legal conditions — but perhaps it is unnecessary. The story speaks 
for itself. “I opened,”’ he tells us, “‘a law office in Corvallis and had immediate 
introduction into the life of the country lawyer. Much was new, and I was often 
more at a loss than I showed, although I had been making careful study of the 
Oregon Code and reports and precedents.” Imagine the dignified English sol- 
icitor who had encountered the greatest difficulty in winning conservative 
English capitalists over to that novelty, the telephone, transplanted to a place 
where he not only has to step out of his office and appear in court, but where as 
lobbyist on behalf of his clients he has to face a crowd of drenched Oregon 
farmer-legislators, to keep them in good spirits by speech-making while he 
breaks the news to them that the new railroad which they are inspecting cannot 
take them back safely to the capital because of the danger of washouts! 

The habit of writing such legal autobiographies has not made so much prog- 
ress on this side of the Atlantic as it has abroad, and for helping to import the 
charming tone of the English books of this type, Mr. Nash deserves warm 
appreciation. 


NATHAN ISAACS. 





Tue Younc MAN AND THE Law. By Simeon E. Baldwin. New York: The 
Macmillan Company. 1920. pp. 160. 


Surely no one is better qualified than Judge Baldwin to tell from personal 
experience the possibilities which lie before a young man who enters the legal 
profession. In his well-rounded life of more than four-score years, he has been 
a successful practitioner at the bar, a member of the Commission which made 
his native State of Connecticut a leader in the reform of procedural law, Asso- 
ciate and later Chief Justice of the highest court of that State, Governor, 
author, President of the American Bar Association, and for fifty years a pro- 
fessor of law in a great University. Very naturally his account of the legal 
profession is given in an optimistic tone. His chapter on the Attractions of the 
Legal Profession is twice as long as that upon the Objections to Choosing the 
Legal Profession. The book is more optimistic than the briefer and more 
statistical book on ‘‘ The Law as a Vocation,” by Frederick J. Allen, recently 
published. (See 33 Harv. L. REv. 739.) Although he deals at length with the 
larger ideals of the profession, Judge Baldwin does not neglect such practical 
details as the amount of money a lawyer may make, or the danger a lawyer 
runs of becoming irritable and cross-grained, a nuisance to his wife and chil- 
dren. The book is full of quotations of the words of eminent lawyers from 
Cicero to Chauncey M. Depew. It is interesting and instructive. A young 
man pausing on the brink of choosing his life-work should read what the legal 
profession means to one of its foremost votaries. 


A. W. S. 





INTERNATIONAL PRIVATE LAW OF JAPAN. By J. E. de Becker. Linden: Butter- 
worth and Company. 1919. pp. iii, 149. 


This little book purports to give only a general outline of the- Japanese Pri- 
vate International Law. Almost one half of its contents is devoted to the 
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subject of nationality and the position of aliens in Japan. The portion dealing 
with the Conflict of Laws proper summarizes the principal continental views 
relating to the subject in hand and states thereupon the rule selected by the 
Japanese legislator. The treatise is a most elementary one and contains no 
critical discussion of the subject. There are no references to any decisions nor 
to the views of Japanese text-writers. As in his many other works on Japa- 
nese law the author’s object is an extremely practical one, namely, to familiar- 
ize Western jurists somewhat with the fundamentals of Japanese law. 

| Notwithstanding the modest character of the work, it will be welcomed by 
the students of the Conflict of Laws because it contains a more complete state- 
ment of the Japanese law than was available heretofore. Prior to the appear- 
ance of this book the only information concerning the Japanese Conflict of 
Laws accessible to persons not acquainted with the Japanese language was to 
be found in an article by Yamada, “Le Droit International Privé au Japon,” 
28 CLUNET, 632-6309. Ernest G. LORENZEN. 





A TREATISE ON THE LAW OF INHERITANCE TAXATION. By Lafayette B. Glea- 
son and Alexander Otis. Albany and New York: Matthew Bender and 
Company. 1919. pp. lxvii, 1138. 


The first edition of this book appeared in 1917, and now some three hundred 
pages have been added in the second edition. Twenty-five out of fifty juris- 
dictions have in those two years amended their statutes. This class of legis- 
lation, like the income tax situation, is still in the transition period. We hope 
that the authors will keep us up to date until the statutes harden into per- 
manent form. The second edition is chiefly concerned in this worthy task. 
The original plan of the book is retained. It is: to discuss the nature of the 
tax, the transfers taxable, the parties and their interests, residence of the de- 
cedent, beneficiaries, exemption, remaindermen, etc.; to give procedure in 
New York, and statutes. The book also contains tables of mortality used 
throughout the country and much useful information in regard to stock cor- 
porations, and addresses of state officers. While emphasis is laid on New York 
law, lawyers elsewhere will find the state statutes and many of their local deci- 
sions in the earlier part of the book. 





